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STATEMENT OF 1SCvES 
REPEALED. 


1. Whether the United States Department of Health, Education 


and Welfare may exclude plaintiff-appellants and the poor 
people they represent from participation ina conformity hear- 
jing required by statute to be determined on the record .initia- 
ted by HEW against Nevada jn which plaintiff-appellant have an 
unquestioned substantial - interest and legally 
recognized and prote .table rights accorded to them by the 
Congress that will inevitably be affected by the outcome of the 
conformity hearing, and an initimate knowledge of al the facts 
which affects almost every aspect of their lives and which 
might not otherwise be brought out at the hearing?) 

2. Whether, having the interest described above, HEN nay limit 
appellants' participation to the submission of documents and 
the presentation of an oral argument when other parties whose 
jnterests are either adverse or different from appellants' 


have the right to full participation such as the adducing of 
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evidence, compelling the production of documents and the 
attendance of witnesses? 

3. Whether judicial review of a determination made by the 
Secretary of the USDKEW after consideration of the evidence 
adduced at an administrative hearing required by statute in 
which appellants were denied the right of full participation 

is a suitable substitute for full participation in the original 
administrative hearing, a substitute providing adequate pro- 
tection for the vindication of recognized and protected rights 


Congress granted those appellants? 


court under the same title — 


issuec granting an injunction 


TTT TAT 
MULL 


plaintiffs motion fer 
jenying plainfiffs' 


conclusions of law 


made by the Distri Jud are apoended below as Appendix A. 


JURISDICTIONAL STATEMENT 


This is an appeal purusant to 23 U.S.C.A. 1292(1) from an 
order of the District Court denying the motion of plaintiffs- 
appellants (nereinafter sometimes referred to as! "plaintiffs") 
the National Welfare Rights Organization (hereinafter referred 
to as "NWRO"), its two Nevada affiliates, and urs. Rubie Duncan, 
a Nevada recipient of Aid to Families with Dependent Children, 
Chairwoman of one of the ilevada affiliates and a ilational Coord- 
inating Committeewoman to NHRO for a preliminary, injunction. 
Appendix A. This is an action in the nature of mandamus to con- 
pel the defendants-appellees the Secretary of the United States 
Department of Health, Education and Welfare and the Administra- 
tor of Social and Rehabilitation Services of that Department 
(hereinafter defendants-appelless are sometimes referred to as 
"defendants" and the Department of Health, Education and Welfare 
as “HEN") to permit plaintiffs to intervene with the same rights 
as the other parties in a hearing initiated by defendants pur- 
suant to 42 USCA 604 to determine whether Nevada conforms to 
Federal requirements inits administration of the Program for 
Aid to Families with Dependent Children, 42 USCA 601 et seq. 
(hereinafter referred to as "AFDC"). The confornity hearing 
against Nevada was originally scheduled for December 9, 1969 
but has been postponed indefinitely as a consequence of the de- 
cision and order of this court entered on January 2, 1970 en- 
joining the defendants pending this appeal from holding the 


hearing unless plaintiffs were accorded the same proecedural 


rights as HEN and Nevada. That order permits defendants to 
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continue efforts to bring Nevada voluntarily “into a state of 
full compliance consistent with the statutory rights of these 
appellants." APP. B. p. 4. 

Jurisdiction of the District Court was invoked pursuant 
to 23 USCA 1331, 1343, 1361, 2281 and 2288, 5 USCA 701 et. seq., 
the Fifth Amendment to the Constitution of the United States, 
the amount in controversy exceeding $10,000 exclusive of inter- 
ests and costs. Plaintiffs primary reliance was placed on 28 
USCA 1361 in that defendants have violated duty owed to plajn- 
tiffs by denying them the right to intervene and effectively 
participate and be heard in a conformity hearing which affects 


basic legal rights of plaintiffs in contravention of ordinary 


concepts of “fair play" and the legal and Constitutional re- 
€ 


quirements contained in Section 554 of the Administrative Pro- 


cedure Act, 5 USCA 554, and the Fifth Amendment. 


STATEMENT OF THE CASE 


Plaintiffs-appellants are WWRO, two Nevada affiliates of 
HWRO, and a Wevada welfare recipient active in the National 
and Las Vegas Welfare Rights Organizations. The organizational 
plaintiffs are voluntary membership associations created, con- 
trolled and run by welfare recipients for the protection of 
the rights of welfare recipients and the advancement of the 
interests of welfare recipients. Plaintiffs have brought this 
action to protect their substantial legal interests and those 
of the poor they represent that must inevitably be affected in 


a hearing scheduled by defendants against the State of Nevada 
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for failing to have an AFDC program that conforms to Federal 


requirements, 

The Defendant Secretary Finch is required by the provi- 
Sions of Sections 602 and 1316 of 42 USCA to determine the 
conformity of each State receiving Federal monies under the 
AFDC program with the requirements contained in the AFDC pro- 
gram, In execution of his duty, the Secretary through the 
Defendant Administrator, his designee, has found that Nevada 
which participates in the AFDC program and receives substantial 
Federal funds under this program has submitted a "State plan" 
as required that does not comform. Pursuant to the provisions 
of Section 602 which is concerned with non-conformity in the 
administration of the act by the State agencynuthe defendant 
Acnnintiecnaicor ordered a conformity hearing. On November 14, 
1969 Defendant Switzer sent a letter to Karl R. Harris, the 
Director of the Department of Health, Education and Rehabili- 
tation of the State of Nevada setting a hearing on December 9, 
1969 to determine "whether the Nevada State Plan meets require- 
ment of the Federal Law and regulations, and therefore: as to 
the eligibility of Nevada to continue to receive Federal funds 
under Title IV, part A of the Social Security Act for the 
operation of its AFDC program." App. C. pp. 1 ui 2. 

That letter also stated that HEW anticipated that the 
hearing would involve the following issues: , . 

"(1) Whether the State agency has failed to 
submit a State plan amendment for the Work 
Incentive Program as required by section 404(a) 


(19) of the Social Security Act and 45) CFR 220.35. 
The Social Security Amendments of 1967 (sec. 204(c)(1) 
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of P.L. 90-243) made the Work Incentive Program 
mandatory as of July 1, 1968, except for any 
State prvented by State statute from complying 
on such date, and mandatory for all states by 
July 1, 19698, 


"(2) Whether the State plan provision for dis- 
regarding earned income, which imposed a ceiling 
on the amount to be disregarded, is in compliance 
with section 402(2)(8)(A)(ii) of the Social Se- 
curity Act and 45 CFR 233.20(a)(11)(11)(b) which 
require, effective July 1, 1969, that the first 
$39 of total earned income for a month of the 
individuals specified in such provisions of the 
law and regutations plus one-third of the re- 
mainder of their earned income for the month 
must be disregarded. 


"(3) Whether the State plan provisions with 
respect to child care services for parents for 
whom the State azency requires training or en- 
ployment meet the Federal requirements. The 
agency will only assist parents to find suitable 
and adequate cnild care provided such care can 
be made available without cost to the State. 
Under the Federal law and policy, section 402(a) 
(14) and (15) of the Social Security Act and 45 
CFR 229.13(a), child care services must be pro- 
vided to such persons at agency cost if neces- 
sary." Id. ‘oe 


Promptly after learning of the Wevada hearing, Carl Rach- 
lin, General Counsel of HERO sent on December 1, 1969 a letter 
to the Defendant Adainistrator reauesting that WWRO be allowed 
to intervene as a party in the conformity hearing on behalf of 
itself, its Hevada affiliates and welfare Sor usr seat and 


out of iievaca. This request was denied but agreed that because 


of RWRO's interest they could appear as amicus curiae and sub- 


mit documents and present an oral statement. See affidavit of 


Mary Switzer, App. D. This offer was wholly inadequate in 
view of the fact the hearing was to be an evidentiary hearing 


and other parties with a no greater interest had greater right. 
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They had the rights to adduce evidence and to compel the pro- 


duction of documents and the attendance of witnesses, for 
example, which plaintiffs would be denied. i 
After HEY refused the request to intervene from HWRO, 
| 
plaintiffs heard rumors that HEW had reached or was in the 
process of reaching a clandestine settlement with Nevada Offi- 
cials disposing of the Matters contained in the Defendants let- 
ter of November 14, 1969. Carl Rachlin inmediately wired 
Defendants Secretary Finch and the Administrator Switzer the 
following message: : 
"WE HAVE HEARD THAT NEYADA HAS AGREED TO 
CONFORM AS TO NATTERS SET FORTH T# LETTER OF 
NOVENBER be TO NEVADA SETTING ean i$ FoR 
DECE: iBER 9 (.) On BEt {ALF OF NURO NHIC! i'HAS A 
VITAL IHTEREST IN THESE PRACE FATES IF THe f- 
BOYE IS TRUE WE URGENTLY REQUEST THAT NO 
ORDER OF ANY KIND OR ANY SETTLEMENT AGREENENT 
BE MADE UULESS NRO AND THE PERSONS IT : RE 
SENTS BE PERMITTED TO SE HEARD WITH THOSE 
RESPOUSIPLE ON BEHALF CF HEY FOR ORDER '02 
SETTLEMENT AGREENENT(. ) SIGHIFICANRT ISSUES OF 
CONFORMITY WHICH RELATE TO NATTERS SET FORTH 
IW YOUR LETTER OF ROVENSER 14 NAY HOT SE ADE- 
QUATELY CONSIDERED AS TO ALL RIGHTS OF |RECIP- Y 
TENTS MAY WE HEAR FROM YOU DIRECTLY." App. C pr Cxhhc£ vo 
As in the case of the letter of December 1, 1969, Defen- 
dants refused this request as "inappropriate" and postponed the 
hearing until January 6, 1979 to attempt to resolve the issues 
involved in the hearing. Letters of Twiname and Mary Switzer, 
December 4 and 9, 1969. App. C. exhbits 5 aud. Wl. 
This hearing in which defendants so adamantly refuse to 
allow plaintiffs fully to participate will determine two things: 


(1) Whether the Federal government will continud to make grant- 


in-aid payments to Nevada under the AFOC program; (2) Whether, 
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and to what extent, Nevada provides certain minimum, basic 
rights and protections which Congress mandated for the benefit 
and protection of welfare recipients. The enormity of plain- 
tiffs’ stake in the outcome of the hearing is hard to overstate. 
If Federal grants to the State were discontinued, there 
is little doubt that Nevada could not shoulder the full burden 
of providing the same assistance now provided. Throughout the 
country, state officials have raised the hue and cry to have 
the Federal government assume all the costs. .On the other 
hand, the cut-off of Federal funds is one of the principal 
devices authorized by the Congress for the protection of these 
rights Congress afforded poor people. HEW's failure to make 
use of it and instead to authorize Nevada to continue to flout 
Federal law by refusing to institute any Work Incentive Pro- 
gram with proper safeguards deprives welfare recipients of 
their basic rights. Plaintiffs, here, want a work incentive 
program which provides them access to meaningful and gainful 
employment and which safeguards them from demeaning and unfair 


State compulsory work laws as required by Federal law. 


The ature of the Hearing 
The defendants initiated this hearing against Nevada pur- 


suant to the provisions of 28 USCA 604(a) which provides that 


“if the Secretary, after reasonable notice and opportunity for 
hearing to the State agency administering or supervising the 
administration of such plan (detailing the administration of 


AFDC payment within the State) finds--*** in the administration 
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of the plan there is a failure to comply substantially with 
any provision required by Section 602(a) to be in the plan... 
the Secretary shall notify such State agency that further 
payments will not be made to the State...." Section 1316(4) 
of 42 US Code provides that “the findings of fact ‘ the Sec- 
retary if supported by the substantial evidence, shall be con- 
clusive." The Regulations of HEW provide that hearings shall 
be conducted in accordance with the requirements of the Ad- 
ministrative Procedure Act. 45 CFR 261.5(d). 

In sum, the hearings will be evidentiary-type! hearings, 
the Secretary will make findings of fact based on the record, aud 
the findings must be supported by the substantial evidence in 
the record, jn the language of the Administrative Procedure 


Act this is a "case of adjudication required by statute to be 


. 
determined on the record after opportunity for an agency 


hearing." Section 554, 

In past hearings before HEW and its predecessor agencies, 
evidence was adduced, witnesses were examined andlicnossisexeme 
ined, in general the rules of evidence were applied, and the 
parties were allowed to make objections based on them. This 
was the procedure In the matter of Alabama State Board of Pen- 
sions and Security, Docket No. CR-1, held on October 21, 1965 
to determine compliance pursuant to Section 602 of the Civil 
Rights Act of 1964. HEW called as a witness for them the 
Commissioner of the State Department of Pension and Security. 
Bobtestete questioned about factual matters relating to dis- 


crimination in the program. This was the same procedure used 


a) 


in a conformity hearing against Louisiana in 1960, 

Plaintiffs here desire the same rights which the others 
will have to determine the conformity of Nevada in its admin- 
istration of the AFDC program, They desire this because of 
the nature of the issues involved and because of the fect of 
the outcome of the hearing on every aspect of their lives, 
Plaintiffs want full compliance with Federal laws designed for 
their benefit to the extent that the issues have an immediate 
effect on them. 

Without attempting to linit the issues which plaintiffs 
wish to raise at the hearing or the evidence they might sub- 
mit to meet the erguments and evidence of other Parties, there 


are certain ,facts which plaintiffs now believe are essential 


A 
to obtaining true compliance on the issues to be determined at 


the hearing and on which they wish to adduce evidence. 
Plaintiffs wish to snow at the hearing that existing work 
provisions enforced by evada do not provide for the -protec- 
tions guaranteed by the Federal work incentive provisions 
which are preemptive of less restrictive State regulations. 
Plaintiffs also wish to show at the confornity hearing a di- 
vergence between the work provisions contained in the Nevada 
State Plan and the work provisions as they are actually admin- 
istered. The administration of these provisions removes safe- 
guards for recipients that the State plan as submitted m paper 
to HEW would indicate are provided. This demonstrates the 
need for according plaintiffs full rights at the hearing in- 


cluding the right to discovery, There is a need to examine 
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that State plan, to obtain copies of all work regulations for 
the State, and to present evidence of a further divergence in 
the administration of the plan by calling witnesses and pre- 
senting other evidence. Even though the State plied may indi- 
cate that those not suitable for employment or for a particular 
employment will not be required to accept such enploynent as 
mandated by Federal law, plaintiffs will attenpt to show at 
the hearing if allowed to participate that in the administra- 
tion of the program this requirement is flouted and that not 
only are individual recipients forced to take enploynent for 
which they are not suited, but also they are required to take 
demeaning employment at starvation wages which are anSanReeale 
for everyone, | : 


Plaintiffs are also concerned that regardless of what the 
State plan says on paper, Nevada fails to provide institutional 
day care, or to find non-institutional day care to allow mo- 
thers to work, The new 'fanual for public assistance in Nevada 
indicates that help is provided to mothers to develop a plan 
for day care to permit the mother to attain a condition of 
self-support, This is not only inadequate in so fab as it 
fails to indicate that day care is either provided or found by 


the State, but is also not carried out in the administration of 


the plan. 


Nevada geem, according to Nevada newspapers, will accept 


only an insufficient number of slots for persons who desire to 
work under the Work Incentive Program. The Nevada State Jour- 


nal, on Wednesday December 3, 1969 stated that Governor Laxalt 


=e 


stated that only 50 slots for jobs will be provided. There 
are 7,500 recipients in the State and under Title Y there are 
500 slots. The State has agreed to provide $100,000 of funds 
as its contribution te the work incentive program over two 
years. WURO seeks to call witnesses to determine whether 
these funds provide money for day tare for children of moth- 
ers who work in the program or for extra medical care that 
such employment might require. 

These examples demonstrate the need to allow plaintiffs 
fully to participate. 

In conclusion, with the stakes so high in terms of life, 
human misery, and the welfare of children, defendants insist 


that they alone should be allowed to vindicate the interests 


of plaintiffs, and the welfare recipients they represent de- 


mand the right to vindicate their own interests themselves 
leaving to HEH the protection of the fiscal interests of the 
United States. Plaintiffs can best perform that task because 
of its crucial importance to then and their intimate knowledge 
of the facts involved. They seek a means to participate in a 
democratic system in an orderly way, and are confounded by, 
and do not understand the reason for the obstaiclies HEW of fi- 
cials place in their way. In no way can the duty of the United 
States, through HEW, to enforce the law be hampered; instead, 
plaintiffs’ participation can only promote that objective. 
STATUTES INVOLVED 
42 USCA 604(a): “If the Secretary, after reasonable notice 


and opportunity for hearing to the State 
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agency administering or supervising the ad- 
ministration of such plan (detailing the 
administration of AFDC payments within the 
State) finds...in the administration of the 
plan-there is a failure to comply substan- 
tially with any provision required by Section 
602(a) to be in the plan...the Secretary shall 
notify such State agency that further pay- 
ments will not be made to the State...." 


42 USCA 1316(4): "The findings of fact by the Secretary if 
supported by the substantial evidence, shall 
be conclusive. 


5 USCA 551(3): "Party" -- "A person...entitled as of right 
to be admitted as a party." 


5 USCA 554(c): "The Agency shall give all interested parties 
opportunity for...(a) hearing and decision on 
notice and in accordance with sections 556 
and 557 of this title." 


STATEMENT OF POINTS 


PLAINTIFFS HAVE A CONSTITUTIONAL RIGHT TO PROTECT THEIR 
LEGAL INTERESTS WHICH MANDATES THAT THEY BE ALLOWED TO 
INTERVENE AS PARTIES TO THE WEVAOA HEARING. . 


JUDICIAL REVIEW IS AN INEFFECTIVE AND UNDESTRABLE ALTER- 
NATIVE TO TitTERVENTION IN THE ORIGINAL EERSTE PURSUANT 
TO 5 USCA 554(c). 


PLAINTIFFS ARE ENTITLED TO PROTECT THEIR LEGAL INTERESTS 
BY FULL PARTICIPATION IN THE WEVADA HEARING: NITH THE 

RIGHTS TO ADDUCE EVIDENCE AND TO COMPEL THE; PRODUCTION OF 
DOCUNENTS AND THE ATTENDANCE OF WITNESSES. | 


IV. PLAINTIFFS HAVE A COMMON LAW RIGHT TO INTERVENE. 


SUMMARY OF ARGUMENT 
Parties to administrative hearings are defined in the Ad- 
ministrative Procedure Act Section 551(3) as "persons...entitled 
as of right to be admitted as parties." Plaintiffs have an 
interest in the issues to be decided at the hearing that is 


protected by due process, that is, it is a legal right. These 
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rights will be affected by the outcome of the hearing and due 
process, at least, means that they are entitled to be heard. 
The lTegislative history of the Administrative Procedure Act 
buttresses the notion that Plaintiffs were intended to be par- 
ties. Decisional law dealing with other agencies demonstrate 
that the Administrative Procedure Ret should be interpreted 
liberally in favor of intervention. 

-‘flaintiffs no doubt would be entitled to judicial 
review either because they have been "legally wronged" or be- 
cause they are persons “aggrieved" and “adversely affected." 
In order to make this right effective, they should be allowed 
to intervene, both in order to protect their right as required 
by the Due Process Clause or as a rule of BRACICee It is 
detrimental to administrative agencies and a waste of judicial 
energies to require a multiplicity of hearings, that is, to 
allow the state to be heard before the agency and plaintiffs 
in a de novo hearing in court. - 

The Social Security Act, does not give rise to any infer- 
ence of an attempt to exclude interested parties and under the 
common law they should be allowed to intervene. This is true 
both in the light of history and out of a sense of fairness 
and justice. 

I. IH THE FIFTH AMENDMENT TO THE 
CONSTITUTION OF THE UNITED STATES MANDATES 
THAT PLAINTIFFS CE ALLOWED TO PROTECT 
THEIR LEGAL INTERESTS 


This Court found in granting the injunction pending appeal 


that plaintiffs have a deep and substantial interest in the 
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issues which are the subject matter of the conformity hearing. 
Appendix B, pp. 2 and 3. As was expressed in the Statement 
of the case above, the interests of plaintiffs and those they 
represent are deep; but additionally they represent legal rights 
recognizable at law and equity which cannot be taken without 
due process. Flemming v. Nester, 363 U.S. 603 (1960) In that 
case which dealt -with the the power of Congress to amend the 
Social Security Act in a manner depriving benefit to persons 
formerly covered, the court stated: 

"The interest of a covered employee under the 

Act is of sufficient substance to fall within 

the protection...afforded by the Jue Process 

Clause." 

366 UsS. at 611. 

A welfare recipient is no less entitled to due process 
when his statutory right is threatened. Indeed the argument 
Can convincingly be made that because of the importance of the 
right involved the protection should be greater. Rothstein v. 
Wyman, -F. Supp.-(1969). | - 

In Smith v. King, 392U.S. 309 (198), persons eligible 
for assistance were entitled to protect their right to assist- 
ance from being denied by the State wnen they were denied as- 
sistance because Alabama had a “man in the house" contrary to 
the AFDC provisions. In Rosado v. Wvman, __ F. Supp. __(await- 
ing decision by Supreme Court) and Jefferson v. Hacknev, __F. Supp. 
___ (N.D, Tex. 1969) recipients in States which did not adjust 
welfare payments in accordance with the provisions of 42 USCA 


602(a)(23) were entitled to sue because they had been denied 


by the States a legal right Congress enacted for them, In 
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Rothstein v. “yman welfare recipients in two suburban counties 
were entitled to sue to repair the legal wrong done to them 
when their welfare -payments were reduced by the State below 

the payments in lew York City despite similar costs of living. 
Defendants contention that welfare recipients have no standing 
to protect these same rights before.the HEY is at best paradox- 
ical. 

Plaintiffs, and those they represent, having substantive 
Tegal rights which cannot be taken without due process of law 
must under the most elementary notions of due process be afford- 
ed an opportunity to be heard when those rights will be affected 
by an adjudication. Yet e#eatom what plaintiffs are threaten- 
ed with hereg 4ba% is, that their right to receive assistance 
and their rights under the Nork Incentive Provisions and Child 
Day Care Provisions of the AFDC Program may be diluted or com- 
pletely taken, without any Opportunity on their behalf to be 
heard, to present evidence and to meet the evidence and argu- 
ments of others who are parties to the hearing. 1 

Indeed when one compares the interests and rights of the 
various parties, it is evident that plaintiffs are the real 
party in interest. HEW nas a statutory obligation to ecure 
compliance with the Federal statute in making grant payments 
to the State. Sadly this is an obligation that they have not 
historically taken as seriously as they should. In King. v. 
Smith, supra, one of the exhibits presented by plaintiffs, wel- 


fare recipient, was a letter from HEW stating that Alabama was 


not in conformity with Federal law. Yet no efforts were made 
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to find non-conformity and to hold a hearing; instead the 
noncompliance was ignored. See also Gaddis v. uyman, F.Supp. 
_(S.D.W.Y. 1969) ~“Bespite the well-known facts that many 
States are presently not in compliance on many issues and have 
not been for considerable periods of t-ime, the number of con- 
formity hearings scheduled by HEY in the past ten years can be 


counted on one hand. Indeed, Nevada is by HEW's own standards 


not in conformity on 602(a) (23) and yet that issues is not in- 


cluded in the hearing. 

Nevada's main interest is that of a fiduciary or trustee 
of funds to be passed on to plaintiff Duncan and her children 
and the other welfare recipients in the State. Nhite State 
funds are involved to some degree, Nevada is hardly more than 
an administrative agency to carry out the law ome distribute 
funds. It is ironic that in view of the depth aind substan- 
tiality of plaintiffs interest in protecting basic rights Con- 
gress mandated for them that they should be given only the 
right to make submissions and present an oral argument when 
HEW and Nevada will have the full rights provided in the Admin- 
istrative Procedure Act for parties. 

II, DEFENDANTS MAY NOT EXCLUDE PLAINTIFFS 
FROM FULL AND EFFECTIVE PARTICIPATION IN THE 
NEVADA CONFORNITY HEARING SINCE PLAINTIFFS ARE 
"ENTITLED AS OF RIGHT TO BE ADNITTED AS PARTIES" 
WITHIN THE MEANING OF SECTION 551(3) OF THE 
ADMINISTRATIVE PROCEDURE ACT. 
Section 554(c) of the Administrative Procedure Act re- 


quires that "The agency shall give all interested parties op- 


portunity for...(a) hearing and decision on notice and in 


~-15- 


accordance with sections 556 and 557 of this title" when "the 
parties” are unable to consent to a determination of the con- 
troversy. "Party" is-defined in section 551(3) and includes 
“a person entitled as of right to be admitted as a party." 
Plaintiffs claim that because of their unquestioned substan- 
tial interest and since they and those they represent may be 
legally injured by the outcome of the hearing that they are 
"entitled as of right to be admitted as a party." We know of 
no cases specifically interpreting these provisions. 

A. The Legislative History of the 


—————_: = 
Administrative rere 2 ACT Requires 


Plaintiz;s to 52 A ed as a Party 


The enactment of the Administrative Procedure Act resulted 


e 
from the experience of administrative agencies running rough- 
shod over those whose interests they had authority. ‘Dean Ros- 
coe Pound when he headed the American Bar Association Committee 
c 

in 1933 noted “ten tencenjes" of administrative agencies includ- 
ing the tendency “to hear only one side." 63 ABAR 23. President 
Franklin Roosevelt on January 12, 1937 transmitted the report 
of this Committee on Administrative Hanagement together with a 
special message in which he said: 

"I have examined this report caréfully and 

thoughtfully and am convinced that it is a 

great document of permenent importance.... 

The practice of creating independent regulatory 

commissions, who perform administrative work 

in addition to judicial work, threatens to 

develop a ‘fourth branch’ of the Government 


for which there is no sanction in the Consti- 
tution." 


Report with Special Studies, 
1937, pp. iii-v. 


The plan submitted by the President included the separa- 


tion of judicial from all other functions performed by the 
agencies including within the Executive Department. The Report 
found that “the evils resulting from" the combination of admin- 
istrative and judicial functions within the Executive Branch of 
_the Government "are insidous and far reaching." Id. p. 40. 
Mixed duties said the report "undermines judicial fairness; it 
weakens public confidence in that fairness." Id. The report 
proposed totally divorcing within each agency administrative 
from judicial functions which if it had been enacted into law 
would have destroyed the administrative agencies. Both the 
special advantages and the potential evil of the agencies stem 
from the same source -- this combination of legislative and jud- 
jicial functions. 

The movement for the improvement of the rules of- judicial 
procedure within the agency led the President at the reconmend-~ 
ation of the Attorney General to authorize the Attorney General 
to create a committee to investigate administrative precedure. 
Administrative Procedure in Government Agencies -+ Senort of the 
Committee of Administrative Procedure, Apnointed by the Attorne 
General, at the Request of the President, S. Doc. 8, 77th Cong. 
Ist Sess. 1940. While this report was being aeenered the Congress 
passed. the Walter-Logan Bill (S$. 915 and H.R. 6324) in 1939 
which was vetoed by the President largely because he wanted to 
await the Attorney General Committee's Report. H Doc. No. 936, 
76th Cong., 3d Sess. See also H.R. Report 1930, 79th Cong. 2d 


Sess. 1966. The Walter-Logan Bill would have created a separate 
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and independent administrative court. 

The final bill which became enacted into law (S. 7 and 
H.R. 1203, 79th Congs-Ist Sess.) was a compromise bill that 
attennted to bring a uniform procedure to the agencies, to pro- 
vide a measure of control but not interfere unduly with their 
efficient and economic operation. -- 

In sum, the legislative history indicates three things a- 
bout the Aduinistrative Procedure Act: (1) It was designed "to 
assure fairness in the beginning" during the administrative 
process "so that litigation may become unnecessary." H.R. Rot. 
1930, 75th Cong. 2d Sess. 1933. (2) It sought to provide uni- 
form procedures among the various agencies. (3) It attempted 


to have then function in their judicial capacities to the extent 


e Me 
that their mixed duties allow as a court would. It isythat con- 


text that the Administrative Procedure Act defines "narty". 
Congress intended that "party" mean the same thiny as: what 
“narty" means in a court of law. 

In the Legislative History, 79th Cong. 24 Sess. Sen. Doc. 

248, it is explained that: 
"The words ‘person’ and ‘party’ are defined in 
many statutes and requlations. The definition 
is self-explanatory." 
(emphasis added) 
Ar 23. 

In the Renorts of the Senate and House Judiciary Commit- 
tees on the Bill which was enacted. (Sen. Rpt. ilo. 752, 79th 
Cong. Ist Sess. at p. 19, H.R. Rpt. 1980, 79th Cong. 2d Sess.), 
the definition of “party” was explained as follows: 


"The practice of agencies to admit persons in 
proceedings for iimited purposes does not of 
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course authorize an egency to ignore or preju- 
dice the rights of the true or full panties to 
@ proceeding." 

ae At page 19. 

These reports make it clear in the context of the purposes 
of the Administrative Procedure Act that parties are not only 
those persons named in some statute to be panties instead, they 
are the persons who in the context of a judicial proceeding 
would be entitled to be parties. The true parties in interest, 
that is, those who have substantial rights at stake, were in- 


s ‘ kind of ve al 
tended to be parties. Plaintiffs, nere, have thatgstake. 


B. COURT DECISIONS RECOSHIZE 
PLAINTIFFS RIGHT TO INTERVERE 
While it is true that there are no cases darectily inter- 

preting section 551(3) of the Administrative Procedure Act, 
there are several cases that outline the principle of- interven- 
tion in administrative hearings. Particularly in view of the 
legislative history and intent of the Administrative Procedure 
Act to provide a degree of-uniformity among the various admin- 
istrative agencies, these cases interpreting the right to inter- 
vene in other administrative agencies provide useful guidelines 


for judging plaintiffs right here. 


In American Communications Association v. WIESEL, 298 F.2d 


648 (2d Cir. 1962), Chief Judge Lumbard held that the organiza- 
tional plaintiff, a trade union representing employees of Western 
Union had a right to intervene where A.T.&.T. threatened the 
survival of the employer. Judge Lumbard for a unanimous court 


held that the Association would be “aggrieved" and entitled to 
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judicial review. Accordingly, he held: 


“rere intervention is necessary to make the 
right to review effective. Although 47 USCA 
495 permits new evidence to be taken at the 
discretion of the Commission on a rehearing 
at the petition of a non-party, this is not 
an effective substitute for the right to ad- 
duce evidence, to cross-examine witnesses 

and to present arguments at the initial hear- 
ing. “Interested persons must be allowed the 
option of participation from the outset. We 
are unconvinced by the Commission's argument 
that it must restrict the participation of 
jnterested parties before it in order to keep 
jts hearings within a reasonable scope." 


In the case at bar, it will be shown below that here also there 
is a right to judicial reviews and under the circumstances 
plaintifs believe the argument jin favor of intervention is even 
more cogent since there is no right of non-parties to petition 
for rehearing: and because the nature of the interest is so 


much more substantial. 


In American Communication Association, what the court has 


an Comaunicerio’ —o——— 


really done is to broaden the definition of "party" to meet the 
modern need of full participation. Tne interest which the Assoc- 
jation represented was identical to the interest of the employer, 
Western Union. The court could have readily found that the FCC 
did not abuse its discretion by excluding them. It chose in- 
stead to allow full participation by those who had an interest 

jin the outcome even though the interest was already adequately 
represented. In the case at bar, plaintiffs’ {nterest is not 
adequately represented and the reason for jnclusion are greater 


in terms of what plaintiffs can add. 


In Office of Communication of United Church of Christ Vv. 


-20- 


F.C.C., 359 F.2d 994, U.S. App. D.C. (1966), a case in which 
the United Church of Christ was neld to have a right to inter- 
vene to oppose the relicensing of a radio station, this Court 
voted in favor of the concept that those with tegitimate inter- 
est should be allowed to participate. 

"Since the concept of standing is a practical 

and functional one designed to insure that only 

those with a genuine and legitimate interest 

can participate ina proceeding, we can see no 

reason to exclude those with such an obvious 

and acute concern as the listening audience." 

359 F.2d: at 999. 

This is a sound rule and reflected in the decisions of the 
Supreme Court without reference to any particular statutory 
provision authorizing jntervention. See for example Barrows 
v. Jackson,’ 346 US 249, Flast v. Cohen, 392 US 83, Hardin v. 
Ky. Utilities, 390 US 1 (1966). In the case at bar, the con- 
cern of the welfare recipients ina hearing that may deter- 
mine whether they will receive the funds necessary to subsist 
is surely no less acute than the Church's concern over whether 


WLBT was relicensed. 


Judge Burger in discussing the Commission's claim that 


they represent the public interest and that consequently inter- 


vention was unnecessary said: 


"Nor does the fact that the Connission itself 
is directed by Congress to protect the public 
interest constitute adequate reason to preclude 
the listening public fron assisting in that 
task....(The Commission's) duties and| juris- 
dictions are vast, and it acknowledges that it 
cannot begin to monitor or oversee the perform- 
ance of every one of thousands of licenses." 


Id. at 700. 


The Court continued: 


“Unless the Commission is to be given staff and 
resources to perform the enormously complex and 
prohibitivety expensive task of maintaining sur- 
veillance over every licensee, sone mechanism 
must be developed so that the leaitimate inter- 
ests of listeners can be made a part of the 
record which the commission evaluates. 


TS) SRR yartia7i02%. 

HEN's jurisdiction is also vast and it often has diffi- 
culty in learning what the perfermance of the 50 States are in 
relation to their compliance with Federal law. While there are 
less States for it nan radio stations for the FEC, 
the number and complexit he issues and the difficulty in 


learning of the actual ad: tration of the Social Security 


this regard much more difficult 


than that of t? 

The legitimacy of plaintiffs interest here is unquestioned, 
Defendants conce Nevertheless, they insist plaintiffs 
should not bel’a party to the hearing, but in no way do they ex- 
plain why or give a single’ reason for excluding them. 

In United Church, the Court stated: 

“The Commission should be accorded broad discre- 
tion in establishing and anplying rules for such 
public participation, including rules for determ- 
fining which community respresentatives are to be 
allowed to particinate and how many are reasonably 
required to give the Commission the assttance it 
needs in vindicating the public interest." 

In the case before this Court, we are less concerned with 
the interests of the public and more with the interests of a 
particular class of citizens represented here by 


an organization solely concerned with them and run by them, a 
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class of people regularly excluded from government participa- 
tion, namely, poor people struggling to survive on the meager 
sums of public assistance. Defendants counsel conceded on the 
motion for an injunction pending appeal that plaintiffs were 
the appropriate respresentatives of that class. | 

Standing is a "rule of practice, " Barrows vi Jackson, supra, 
and this is no less true before an administrative agency than 
before the courts, or before one agency as compared to another. 
The rules of standing discussed here are sensible principles 
that transcend individual agencies and their Coniconniing sta- 
tutes and make clear an overriding theme in favor of full par- 
ticipation. Plaintiffs have an interest which as this court 
noted in vee decision granting an injunction pending appeal 
should "be afforded an appropriately effective node of mani- 
festation." Defendants have never indicated what it is that 
makes full participation an ineffective mode or undesirable. 


In any case, it is the one to which plaintiffs are entitled. 


III. JUDICIAL REVIEN OF A DETERMINATION | 
MADE BY THE SECRETARY OF HEW AFTER 

CONSIDERATION OF THE EVIDENCE ADDUCED | 

AT A CONFORMITY HEARING REQUIRED BY STATE 


A. Plaintiffs have a right to judicial review 


The judicial review provisions of the Administrative Pro- 


cedure Act states: 


"A person suffering legal wrong because of an 
agency action, or adversely affected or aggrieved 
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by agency action within the meaning of a relevant 
statute is entitled to judicial review thercof." 


= Section 702. 


In Rosado v. Hyman, supra, Chief Judge Lumbard stated in 
his opinion that the court should decline to exercise juris-~ 
diction in the case initiated by welfare recipients, pending a 
determination of the question of conformity by HEW. He conti- 
nued that the "Department's determination, it should be noted, 
will be reviewable in the courts at the instance of either the 
state, under 42 USC 1315(a)(3) (Supp. 1969) or the plaintiffs 
(welfare recipients) under the Administrative Procedure Act." 

At 

Plaintiffs have standing to seek judicial review both 
because ros fore been "legally wronged" and because they have 
been “adversely affected" and “aggrieved.” Invasion of a le- 
gally protected right constitutes a "legal wrong." Gonzalez v. 
Freeman, 334 F. 2d 292, 118 US App. D.C. 180 (1964). That 
plaintiffs have such a legally protected right is evident from 
Fleming v. Restor ra, Smith v. King, Rosado v. Wyman, 
supra, and Jefferson v. Hackney, supra. Even if plaintiffs did 
not have such a legally protected right, they could still se- 
cure review under the “adversely affected or aggrieved" provision. 

Since Federal Communication Coun. v. Sanders Brothers Radio 


Station, 309 U.S. 470 (1940), where the Supreme Court held that 


Sanders could appeal an FCC order licensing a competing station 


despite the fact that Sanders’ license was not at stake, the 


courts have held that direct economic loss coupled with the 
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representation of a substantial public interest furnished a 
basis for standing to appear and challenge rulings of Federal 
administrative agencies in the courts. (See also Scripos-Howard, 
Inc. v. Federal Communications Comm., 316 U.S. 4 (1942), Assoc- 
jated Industries of New York State v. Ickes, 134 F. 2nd 694 
(2nd Cir. 1943), Reade v. Ewina, 205 F. 2d 630 (2nd Cir. 1953), 
and Bebchick v, Public Utilities Conn. 237 F. 2d 337 (D.C. Circ. 
1961). : 

In determinations made by the Defendants as a result of 
the conformity hearing in question, plaintiffs and those they 
represent may suffer substantial economic losses, because Nev- 
ada may have its Federal funds cut-off requiring a reduction or 
elimination of assistance; or because welfare recipients will 
be unable to take employment having no place to leave their 
children; or because they will be deprived of their work incen- 

Yr 


tive payments, job training, and the é 


“certain por- 
Core cdhecaticm tee ‘ 


Ly 
tions of their income/from#setermining the anount) off AFDC grant 


| = 


or their eligibility for such grants. : 
Judicial review is not limited to merely when there is an 
economic interest at stake; judicial review ass whenever a 
statute is designed to protect an interest, or creates a right 
for some person or group and it is illegally denied so that 
the person is adversely affected. Thus in United Church of 
Christ, the Federal Communications Act created a right in the 
listening public to hear balanced broadcasting. In Scenic 
Hudson Valley Preservation Conference v. FPC, 354 F. 2d 603 


(2d Cir. 1965, cert. denied, 384 U.S. 941 (1966), Congress jn 


requiring that aesthetic, conservational and recreational as- 
pects of power development created rights sufficient to allow 
persons interested jin> protecting fish's rights to be mtitled 
to seek review of the FPC's action. In Hardin v. Kentucky 
Utilities Co., 399 U.S. 1 (1965), where Congress provided that 
the TYA "shall make no contracts for the sale of delivery of 
power which could have the effect of making the Corporation or 
jts distributors directly or indirectly a source of pwer out- 
side the area," the Supreme Court held that "Since the respend- 
ent is thus in the class which (the statute) is designed to 
protect, i stancing und mili ; i principles... 
and no explicit statutory provision is necessary to confer 
3 end 7. In ‘estern Rddition Community Or- 
Neayer, 294 F. Supp. 433 (1968) relocatees 
review of the Secretary of wUD's deter- 
mination which denied them rights under the Housing Acts re- 
quiring 2 feasible plan for relocation of displaced persons. 
The fact that the State is given the right to review ad- 
verse decisions of the Defendants is too “slender and ndeter- 
minate evidence of legislative intent" to preclude the mportant 
right to review by the plaintiffs nerein. Jaffe, Judicial 
Control of Administrative Action (1965), page 357. In Abbot 
Laboratories v. Gardner, 387 U.S. 136 (1967) the Supreme Court 
held that a statute must actually preclude judicial review to 
deny access to section 702 of the Administrative Procedure Act. 


See Jaffe, 75 fiarv. L. Rev. 255 (1961) and Rusk v. Cort, 369 


U.S. 367. ‘ 


Where the interest to be protected is freedom from eco- 
nomic competition, plaintiff must show Congress explicitly or 
implicitly granted the right to review, Rural Electrical Ad- 
ministration v. Central Louisiana Electric Co., 354 F. 2d. 859 
(5th Cir. 1966). However even this rule has been severely 
limited, See Hardin v. Kentucky Utility Co. supra. 

Judicial hostility to attenpts to deprive pedpie with 
substantial interests, even where those interests are not the 
kinds of interests protected by the due process clause is shown 
in Oestereich v. Selective Service System, 393 U.S. 233 (1969). 
There the Supreme Court allowed a selective service registrant 
to bring an affirmative suit upon the claim that he had been 
denied an exémption from the draft to which he von entitled. 


The Court allowed review of the System's determination despite 


the fact that section 10(b)(3) of the Military Selective Service 


Act appeared explicitly to prohibit review. 


B. 
lat Where there is 2 Veternination 
Made Based on a Record. there ust se 
Concomitant Rigat to Intervene 
Chief Judge Lumbard in deciding the American Communications 

Association case, stated that the right to judicial review re- 
quires a concomitant right to intervene in the iniltial hearing 
to make it effective. See also footnote 8 in United Church of 
Christ. 


The reason for this in a case in which the reviewing court 


makes its determination based on the record alone is clear. 
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Plaintiffs would have been denied the right to help build that 
record and due process if it means anything would require that 
they not be bound by it. Even where there would be a right to 
a de novo hearing on review, it is still a good rule of practice 
to require that intervention in the original hearing be allowed. 
It avoids an enormous waste of both: agency and judicial time 
and effort that would result from holding a hearing before the 
agency, a de novo hearing before the court, and if the agency 
action was not based on the substnatial evidence contained in 
both records, 2a new agency action and a new round of review. 
Professor Davis in his Administrative Law Treatise, (1953) 
states: 
Satisfying the minimum requirements of due process 
must not be confused with developing a good system. 
Even if a de nove judicial review is held to cure 
administrative deficiencies from the standpoint of 
due process, the resuiting system is not neces- 
sarily sound or desirable. Administrative hearings 
are often to be preferred to judicial hearings on 
review. The theoretical right of review is often 
illusory, as it is when the amount involved is 
small, when the hardsnip or cost of appealing to 
a court is relatively great, when the court is 
strongly influenced by the agency's view, or when 
despite the theoretical scope of review the court 
limits its inquiry to reasonableness. Further- 
more, de novo review is often unsound in that it 
requires courts to perform functions for which 
they are poorly qualified.” 
1 Davis 7.10 page 451. 
Professor Rexford in Adninistration of National Economic 
Control (1952) states that “unless applied at the periphery, 
(judicial review) runs counter to the basic idea of delegation 


of responsibility to administrative agents.” Page 346. 


Aside from the undesirability of the de novo review from 
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the agency, judicial and potential litigants points of view, 
it is not at all clear that plaintiffs are entitled here to a 
de novo hearing. See- the discussion in Jaffe, supra, 186 to 


192, and 622-623. 


C. Plaintiffs Right to Intervene in the Hearing 
Cannot be Limited to tne Submission oz vocuments 
Sresentation ot Ural AT QUMENts 


In his discussion of the requirement of a trial type 
hearing, Professor Davis stated: 


"The true principle is that a party who has a 
sufficient legal interest or right at stake in 

a determination of governmental action snould be 
entitled to an opportunity to know and) to meet, 
with the weapons of rebutta evidence,: cross- 
examination, and argument, unfavorable evidence 

of adjudicative facts, except in the rare instance 
when some other interest, such as natijonal secur- 
ity, justifies an overriding of the iaterest in 
fair hearing." 


1 Davis 7.02 page 412. 


In the case of Citizens for Alleaan Co., Inc. v. F.P.C., 


Citizens for Allegan VO > > 


414 F. 2d 1125 (1969), the court stated: ee 


“However, the right of opportunity for hearing 
does not require a procedure that will be empty 
sound and show, signifying nothing. Tne prece- 
dents establish, for example, that nojevident~ 
jary hearing is required where there is no dis- 
pute on the facts and the agency proceeding 
involves only a question of law. 


| 
"An analogy is sometimes drawn from the court 
rules which provide summary judgment procedure 
for the cases that involve only legal: issues 
and no bona fide disputed questions of fact, 
where it is quite clear what the truta is and 
there is really no issuc to try. 


"This analogy calls to mind, however, that even 
jn court litigation there are limitations on 
use of summary procedure, limitations that may 
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usefully delineate, and restrict, the appropriate 
use of abbreviated procedures by administrative 
agencies required to act after opportunity for 
hearing.” 


At 128. 


See also United Church of Christ, sunra, at 733-734. 


-In light of the importance of the issues involved to 
plaintiff and the stake they have in the outcome of the hearing, 
they can be afforded no lesser right than full participation. 
Plaintiffs cannot understand why they have been excluded except 
perhaps becausie they are poor people who have no right to govern- 

n the eyes of governmental officials. 
in this proceeding to protect 
their basic rights. I ed to run aén- obstacle course 
to obtain what to many would seem an elementary and simple end -- 
an opportunity to be heard and to have their views and interests 
considered. 

Hajor turnoil and political isolation and disorientation 
are rapidly becoming the standard for conduct in this country. 
Responsible studies place a substantial cause for this on a 
breakdown of thedemocratic political system which have become 
unresponsive tomany elements in this society, but particularly 
to poor people and black, brown and red people generally. See 
the Riot Commission Report, the Skolnik Report to the jiational 
Committee on the Causes and Prevention of Violence, The Politics 
of Protest, and the Cox Commission Report, Crisis at Columbia, 
for example. The Report of the tational Advisory Commission on 
Civil Disorders in its discussion of disorders in the cities 
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states: 


"It is plain that the ilegro ghetto resident feels 
deeply that he is not represented fairly and 
adequately under the arrangements which prevail.... 


"To meet this problem, city government and the 
majority community should revitalize tne political 
systen to encourage fuller participation by all 
segments of the community..." 


Page 296, Bantan edition. 
| 


In the Interim Report 1968 of the Administrative Confer- 
ence of the United States, a conference attended by represen- 
tatives of most of the Federal agencies steed in Reconnendation 
No. 5 it was recommended that agencies should be encouraged to 
determine that the exceptions within the Administrative Proce- 
dures Act should not be applied where the poor, have a substantial 
interest. While this was in the context of rule-making, it is 
no less equally applicable here. Congress has increasingly 
recognized the need for the poor to participate which has been 


demonstrated by the requirement in O£0 legislation for "“maxi- 


mum feasible participation" by the poor. | = 
However, the restrictive view of who should be allowed to 
be heard represented here by HEN is not altogether surprising 
when one considers that most governnental agencies have sought 
at one time or another to do what HEW seeks to do here. But 
the courts have time and again played a constructive role by 
maximizing avenues for legitimate and orderly participation. 
It was the courts which decided Sanders Sros. Radio Stn, 309 


U.S. 470 (1940), "BC v. FCC (KOA) 132 F. 2d 545 (1942) aff'd 
319 U.S. 239 (1943) United Church of Christ, supra, Scenic Hudson. 


6 
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V. Newwxth Loke. pelopectnX Corp, 395 F. 262d cui. ret), 
supra, Norwalk Core, supra, NACOQ, supra, and in a different 
context Sarrows v. Jackson, 346 U.S. 249 and Hardin v. Ky. Util., 
Supra, different context to mention only a few. 

It should above all be recognized that plaintiffs here do 
not seek to usurp executive decision-making. What plaintiffs 
seek is a simple right -- the right~to be heard and to parti- 
Cipate in 2 hearing that affects vital interests of theirs and 
those they represent -- interests that include their right to 
eat and live, and their right to hold meaningful and gainful 
employment. 

IV. Plaintiff 
Lar Richt t 

The history of the Social Security Act is bare of any indi- 

Cation that Congress intended to bar welfare recipients from 

42 USCA. . 
hearings hele pursuant to Section Go4(a), Untess there is a 
specific Congressional exclusion of interested parties from the 
hearings, they should not be barred from them. Such a rule is 
necessary to give full effect to the statutory and common law 
rule on judicial review: unless it is explicitly barred it 
should be granted. While there are no express indications of 
an intention to include recipients in such hearings, one might 
fairly imply such an intention from the entire purpose of the 
Act. The Act is expressly designed to benefit the people who 
need and are eligible for assistance. Almost all of the origi- 
nal conditions which a State had to meet to secure Federal 


funding were included for the benefit of recipients of aid; 


most of the conditions added by amendment have the same purpose. 
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The Secretary is and his predecessors were administrators of a 
program to benefit the plaintiffs. The States ace likewise, 
administrators of a anogien to benefit the plaintiffs. Surely, 
it may be inferred that Congress did not intend to bar the 
beneficiaries of the program - the parties with the only real 
interest in the program - from a Heneing at which the two ad- 
ministrators decided whether the beneficiaries were obtaining 


their legal benefits. One can hardly believe that Congress 


meant to bar the master from the servants’ deliberations. 
Even if one were to assume that the Congress in 1935 had 
no particular intention with regard to recipient participation 
at hearings pursuant to Section G04(a), this Court must decide 
whether in 1970 recipients have a right to such participation. 
When the Social Security Act was first passed there were 
no organizations of welfare recipients. Neither poor people 
nor their elected representatives testified before the Congress- 
ional Committees which built the welfare programs. iow recip- 


jents do speak for themselves. They have founded and built an 


organization to represent them and speak for their interest. 
The elected leaders of that organization appear before Congress- 
jonal committees, meet with the Secretary of Health, Education 
and Welfare, lobby before State legislatures, etc. If Congress 
did not know of organized recipients in 1935, this Court knows 
of them and has them before it in 1970. 

In 1935 it was unheard of for labor unions to speak for 


their members in administrative agencies. As late as 1940, 
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Justice Black added by way of dictum in Perkins v. Lukens 


Steel Co., 310 U.S. 175 (1940), that it was ludicrous to believe 


that an individual steel worker had standing to sue to enforce 


mininun wage provisions. Sut jndividual workers no longer chal- 
Tenge illegal and unfair administrative actions on their own, 
nizations they have buiit challenge such action for all 
workers. The history of the labor movenent - of the coming 
together of individuals to fight their common battles together - 


was not before the Congress in 1935; it is before this Court in 


the Secretary of HEW met with organized recip- 
first time. He recognized their organization, 
jn a series of meetings with them has repeatedly 
welfare recipients have an exper- 
programs, problems and administration whica 
ne else hes. Such a recognition was unthinkable ‘in 1935; 
in 1879 only tne most Sll-informed dispute it. Congress it- 
self nas taken steps since the enactnent of the Act to assure 
that interested parties are assured full participation in Fed- 
eral agency proceedings. Tne snirit of the Administrative 
Procedure Act, whatever its actual letter may be held to pro-~- 
vide, is for fuller and fairer access to agency proceedings. 
In 1935 the country sought a solution to the Depression 
based on the dole and make-work. In recent years various high 
level commissions have recognized that money is not the mly 
problem separating the rich fron the poor. The poor in America 


have no control over their lives, no hand in shaping decisions 


Si 


which primarily affect them, The despair which leads to civil 
disorder comes as much from the sense of being disengaged from 
the society as frori being poor. 

The courts have taken the lead in esantias are involve- 
ment. Without becoming involved in analyses of: the Acminis- 
trative Procedure Act, courts have’ granted displaced tenants 
the right to challenge the relocation plans of the governnent, 


have granted T.V. viewers the right to challenge the assign- 


ment of licenses, have given black people the right to challenge 


government timetables on integration. 

Although many of the cases involving regulatory agencies 
are not precisely analogous to that bercre tne Court, the trend 
toward permitting the greatest possible participation in adnin- 
istrative netion is dear. The policy behind this whole line of 
cases is that, whether on grounds of due process, the Adninis- 
trative Procedure Act, or specific enabling statutes, fairness 
and a concern for social cohesion demand the fullest participation 
for the truly interested parties in administrative proceedings. 

The issue before the Court is the most pressing one of our 
time. It was not before the Congress in 19355 and a 35 year old 
silence should not be made to answer a new and difficult problen, 
The issue in this case is whether two governmental agencies 
charged by law with preserving certain rights for the plaintiffs 
can exclude them from a hearing at which the two agencies will 
decide whether they have been meeting their legal duty to the 
plaintiffs. This case poses the most obvious example of people 


being denied access to proceedings in which every aspect of their 
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lives are the major issue. Congress did not explicitly bar 


them fron such proceedings and if it was silent on their 
participation the Court must view that silence with 35 years 


worth of hindsight and learning. 


CONCLUSION 


For the foregoing reasons it is respectfully requested 


that an order denying a preliminary injunction be reversed. 
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Justice Black added by way of dictum in Perkins v. Lukens 
Steel Co., 310 U.S. 113 (1940), that it was ludicrous to believe 
that an individual steel? worker had standing to sue to enforce 
minimum wage provisions. But individual workers no longer chale- 
lenge illegal and unfair administrative actions on their own, 
The organizations they have built challenge such action for all 
workers. The history of the labor movement - of the coming 
together of individuals to fight their common battles together - 
was not before the Congress in 1935; it is before this Court in 
1970. 

Recently, the Secretary of HEY met with organized recip- 
jents for the first tine. He recognized their organization, 


and his staff in a series of meetings with them has repeatedly 


e 
acknowledged that organized welfare recipients have an exper- 


tise about welfare programs, problems and administration which 
no one else has. Such a recognition was unthinkable in 1935; 
jn 1970 only the most ill-informed dispute it. Congress it- 
self has taken steps since the enactment of the Act to assure 
that interested parties are assured full participation in Fed- 
eral agency proceedings. The spirit of the Administrative 
Procedure Act, whatever its actual letter may be held to pro- 
vide, is for fuller and fairer access to agency proceedings. 
In 1935 the country sought a solution to the Depression 
based on the dole and make-work. In recent years various high 
level conmissions have recognized that moncy is not themly 
problem separating the rich from the poor. The poor in America 


have no control over their lives, no hand in shaping decisions 
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which primarily affect them. The despair which leads to civil 
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disorder comes as much from the sense of being disengaged from 


the society as from being poor. 

The courts have taken the lead in granting such involve- 
ment. Without becoming involved in analyses of the Adminis- 
trative Procedure Act, courts have granted displaced tenants 
the right to challenge the relocation plans of the government, 
have granted T.V. viewers the right to challenge the assign- 
ment of licenses, have given black people the right to challenge 
government timetables on integration. 

Although many of the cases involving regulatory agencies 
are not precisely analogous to that before tne Court, the trend 
toward Panny Ce DS the greatest possible participation in admin- 
istrative Reon is dear. The policy behind this wnole line of 
cases is that, whether on grounds of due process, the Adminis- 


trative Procedure Act, or specific enabling statutes, fairness 


and a concern for social cohesion demand the fullest participation 
for the truly interested parties in administrative proceedings. 
The issue before the Court is the most pressing one of our 
time, It was not before the Congress in 1935 and a 35 year old 
silence should not be made to answer a new and difficult problem. 
The issue in this case is whether two governmental agencies 
charged by law with preserving certain rights for the plaintiffs 
can exclude them from a hearing at which the two agencies will 
decide whether they have been meeting their legal duty to the 
plaintiffs. This case poses the most obvious example of people 


being denied access to proceedings in which every aspect of their 
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lives are the major issue. Congress did not explicitly bar 
them from such proceedings and if it was silent on their 
participation the Court must view that silence with 35 years 


worth of hindsight and learning. 


CONCLUSION 


For the foregoing reasons it is respectfully requested 


that an order denying a preliminary injunction be reversed. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23,787 and 23,890 


THE NATIONAL WELFARE RIGHTS 
ORGANIZATION, et al., 


Appellants 
v. 
THE HONORABLE ROBERT FINCH, Secretary, 
United States Department of Health, 
Education and Welfare, et al., 


Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 
ISSUES PRESENTED 


Under the Social Security Act, the Secretary of Health, 
Education and Welfare administers, in conjunction with the States, 


various public assistance programs; and he provides grants-in- 


aid to States which submit to him State plans which comport 
with specified requirements of the federal statute. Plaintiffs 
are individual recipients of public assistance and private 


organizations of such recipients. The questions presented 


1) Whether plaintiffs have a right to be included in 
negotiations between the Secretary and a State looking to the 
submission of an acceptable plan by the State, and; 

2) Whether, in a hearing called by the Secretary to 
determine whether a State's plan conforms with the requirements 
of the federal statute, plaintiffs have the right to participate 
as parties on a basis equal to that of the Secretary and the 
State. 

* * * * 

Pursuant to Rule 8(d) of this Court, we indicate that these 
cases have previously been before this Court on applications for 
interlocutory relief. Orders were entered in No. 23,737 on 


January 2, 1970 and January 20, 1970. An order was entered in 


No. 23,890 on January 21, 1970. 


STATEMENT 

These consolidated appeals are from orders of the district 
court denying applications for preliminary injunctive relief in 
an action brought by the appellants, certain organizations of 
welfare recipients and individual recipients of welfare benefits, 
seeking to compel the Secretary of Health, Education and Welfare 
to permit them to intervene in pending formal and informal ad- 
ministrative proceedings. Those proceedings are concerned with 
the matter of the compliance by the States of Nevada and Connecticut 


with the requirements imposed by the Social Security Act with 


respect to the administration by the states of their federally 


aided public assistance programs. The background of the litiga- 


tion may be summarized as follows: 

1. The AFDC Program. Pursuant to the Social Security Act 
(the "Act"), the Federal Government provides grants-in-aid to 
States which administer programs for supplying assistance to 
specified categories of needy individuals and families. One of 
these programs, which is involved in both the Nevada and Connecticut 
proceedings, is the Aid to Families With Dependent Children ("AFDC") 
Program, 42 U.S.C. 601, et seq., which provides welfare assistance 
to children who are deprived of parental support. 

AFDC is financed by the Federal Government on a matching fund 
basis. = States_are not required by the Act to participate in Rt 
AFDC. See 42 U.S.C. 601. However, States which choose to partici- 
pate are responsible for administering the program. The estab- 
ishnent of criteria for need and other factors of eligibility are 
left largely to the States. At the same time, the Act prescribes 
LA ee all AFDC programs mst comply. 

In this connection, the States are required to submit to the 
Secretary, and have approved by him, a plan which describes the 


program adopted by the State. 


ee 
V/ Other grant-in-aid programs, which involve only the Connecticut 
proceedings, are: Old Age Assistance ("OAA"), 42 U.S.C. 301 et seq., 
Aid to the Blind ("AB"), 42 U.S.C. 1201, et seq., Aid to the Per- 
manently and Totally Disabled ("APTD"), lod S.C. 1351 et seq., and 
Medical Assistance ("MA"), 42 U.S.C. 1396 et seq. 
2/ As the Supreme Court noted in King v. Smith, 392 U.S. 309, 316 
1968) the federal government assumes the major portion of the 
program's cost. 
3/ In June of 1968 each of the fifty states participated. See King 
v. Smith, 392 U.S. 309, 311 (1968). 


Section 402 of the Act, 42 U.S.C. 602 (Supp. IV) 4mposes 
the requirements with which the State plan mst comply. Section 
03, 42 U.S.C. 603, provides that the Secretary of the Treasury 
"shall * # * pay to each State which has an approved plan" an 
amount calculated according to specified formulas. And Section 
hoh(a), 42 U.S.C. 604(a) (Supp. IV), gives the Secretary the 
power to terminate federal payments to States whose plans do 
not conform to the requirements of Section 402. | 

2. Administration of AFDC -- Negotiations and Conformity 
Hearings. The Secretary of the Department of Health, Education, 
and Welfare (the "Department" or "HEW") has delegated. responsi- 
bility y for the administration of AFDC to Miss Mary E. Switzer, 
Administrator, Social and Rehabilitation Service, Department of 
HEW ("SRS"). Miss Switzer has been for many years an adminis- 
trator of federal grant-in-aid programs involving federal pay- 
ments to States which submit State plans which must conform to 
statutory requirements. As the Administratorof AFDC, she 1s 
familiar with the functioning of the program, and records and 
documents in the Department concerning the administration of 


the Act. She explained that the AFDC program functions in the 
following manner ¥y (J.A. 33-35 )./ 


ee 
4 The statements in the three paragraphs which follow are 

ased on an uncontradicted, signed affidavit of the Administra- 
tor filed in the district court, which must, for purposes of 
this appeal, be taken as true. We note that since this appeal 
4s from the denial of injunctive relief, the Secretary and the 
Administrator were not given an appropriate opportunity to 
supplement this affidavit with other, more particularized docu- 
mentary and testimonial evidence. 


5/_ References are to pages in the Joint Appendix. 
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In the ongoing administration of AFDC, negotiations 3 between 


State } and F Federal officials are a common, everyday occurrence. 
Negotiations relate to whether existing State plans, as written 
and as administered, comport with the requirements of section 
hoe of the Act and implementing federal regulations. When 

new requirements are added to section 402 by Congressional 
Amendment, officials of the Department are responsible for nego- 
tiating with State officials concerning whether changes in the 
State's plan conform with the new Amendments. During the fiscal 
year ending June 30, 1967, the last period for which complete 
records are available, Federal officials dealt with and disposed 
of 4685 items of plan material submitted by the States. 

The negotiation process involves constant communication, by 
correspondence and telephone, between the Regional Offices of SRS, 
which are responsible for administering AFDC locally, and the 
Central Office of SRS in Washington, D. C., which effectuates 
policies of nationwide applicability. Discussions between SRS. 
officials and officials of other Federal agencies--for example, 
the Department of Labor, which administers the related Work 


Incentive ("WIN") Program (see infra, pp. 7, 9 )--may be necessary. 


In addition, both Regional and Central Office SRS officials 
commumicate frequently with State officials through telephone 
conversations, correspondence, and conferences. This process is 
designed to apply federal policy to the thousands of items of 
plan material which must be considered each year, and to obtain 
from the States approvable plan material. 


= 


It has been the experience of the Administrator that 
negotiations between Federal and State officials concerning con- 
formity of the State's plan generally result in compliance by the 
State. And in the great majority of cases it is unnecessary for 


the Administrator to call a conformity hearing, » the nature of which 
will be described d more particularly below. But even in those cases 
in which cocaromilttyahearinesiaxe called, negotiations | between 
State and Federal officials continue. In a case involving a 


1960 conformity hearing, negotiations carried on during and after 


the hearing resulted in the submission by the State of approvable 


plan material. (J.A. 33)- 

If the Secretary is unable to obtain conformity from a State 
through negotiation, he may enforce the provisions of section 402 
by terminating Federal payments to that State. See 42 U.S.C. 
fion(a) (Supp. Iv). Before the Secretary may exercise ‘this power, 
however, he is required by the Act to make a finding of non- 
conformity "after reasonable notice and opportunity for hearing 
to the State agency" administering the ‘State plan. ho U.S.C. 
Gol(a). Section 1116(a)(3) of the act, 42 U.S.C. “1316(2) (3) (Supp. IV), 
pertinently provides that "[aJny State which is dissatisfied with 
* * * a final determination of the Secretary under section (4, 
4o4, 1004, 1404, 1604, or 1904] may * * * file with the United 
States court of appeals for the circuit in which such State is 


located a petition for review of such determination." 


The ra has implemented this hearing requirement in @ 


regulation, 45 C.F.R. 201.5, which pertinently provides 


(a) When withheld. Certification of grants to & 
State is withheld if the Commissioner, after rea- 
sonable notice and opportunity for hearing to the 
State agency administering or supervising the 
administration of an approved plan, finds: 


(1) | That the plan has been so changed 
that it no longer complies with the pro- 
visions of section 2, 402, 1002, 1402, 
or 1602 of the Act; or 


(2)| That in the administration of the 
plan there is a failure to comply 
substantially with any such provision. 


* * * 


(c) Informal discussions. Hearings with respect 
to matters under paragraph (a) * * * of this sec- 
tion are generally not called, however, until 
after reasonable effort has been made by regional 
and central office representatives to resolve the 
questions involved by conference and discussion 
with State officials. Formal notification of the 
date and place of hearing does not foreclose 
further negotiations with State officials. 


(a) Conduct of hearings. Applicable requirements 
of the Administrative Procedure Act are observed 
in conducting the hearings referred to in [para- 
graph (a)] * * * of this section. 


3. The proposed Nevada Hearing. On June 1, 1955, the State 
of Nevada began administering an AFDC plan which was approved by 


the Secretary under 42 U.S.C. 602(b). In the 1967 Amendments to 


————————————— 


6/ The Secretary is empowered by Section 1102 of the Act, 42 
U.S.C. 1302, to "publish such rules and regulations, not in- 
consistent with [the Act], as may be necessary to the efficient 
ea of the functions with which [he] is charged under 
the Act]. 


v/ 
the Act, Congre 


with which State plans must comply: 1) Section 402(a)(19), as im- 
———— j 


plemented by 45 C.P.R. 220.35, which requires the State to provide 
for referral of certain individuals to the WIN Programs establish- 
ed by the Secretary of Labor, and to contribute 20 per cent of the 
cost of such Programs; 2) Section 402(a)(8)(A)(11), as implemented 
vy 45 C.F.R. 233-20(a)(11)(41)(b), which provides that the states 
shall, when determining the needs of eligible members of a family, 
disregard specified amounts of earned income of certain members; 
and 3) Sections 402(a)(14) and (15), as implemented by 45 C.F.R. 
220.18(a), which requires the States to provide for programs of 
services to families with dependent children, including child care 
services for parents who are required by the State to achieve 
training and employment. | 

Nevada failed to submit amendments to its plan which would 
meet the requirements established by these 1967 Amendments. The 
Secretary conducted extended negotiations with the ‘State in an 
attempt to secure from it a commitment in its State plan to comply 
‘with the new Amendments, but those negotiations prored unsuccess- 
ful. (J.A. 36  ). Subsequently, on November 14, 1969, the 
Administrator notified Nevada officials by letter that, in her 
judgment, "there are serious questions as to whether the Nevada 
State Plan meets requirements of the Federal law and ivegulations 


* * *," "Accordingly," the letter continued | 
"I hereby notify * * * Nevada * * * that it will 


have an opportunity for a hearing in acco 
with section 404(a) of such Act and 45 G2 


T/ These Amendments, adopted by Congress on December 35; 1967, 
were approved by the President on January 2, 1968, and became 
Public Law 90-248, 80 Stat. 821. 
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on the question of whether further Federal grants 

may be made to the State under Title IV, part A 

of such Act for the operation of its State Plan 

*###." [J.A. 36 J. 

The Administrator further notified Nevada of her expectation 


as 


that three issues would be involved in the hearing: whether the 
SS ‘complied with the 1967 Amendments 1) with respect to a 
WIN program, 2) for disregarding specified amounts of income of 
members of a family, and 3) for providing certain parents with 
child care services. The hearing was scheduled for December 1, 
1969, in Washington, D.C. (J.A. 36 ). This date subse- 
quently was changed to January 6, 1970. g 

On November 23, 1969, HEW announced in a press release that 
the Nevada conformity hearing would be held in December, 1969. 
(J.A. 30-31 ). By letter dated December 1, 1969, the National 
Welfare Rights Organization (the "NWRO") requested of the Admin- 
istrator that it be granted "status as a party" in the Nevada 
conformity hearing. (S.A. one )- Such status, the NWRO 
Sate eas 


1) The right to present evidence on all matters 
raised at these hearings 


2) The right to cross-examine witnesses whether 
presented by the Department, Nevada or any 
other party 


3) The right to propose findings on which the 
Administrator shall rule in the decision 
following the hearing 


8/ The Administrator re-scheduled the hearing for January 6, 1970, 
n & letter to the Governor of Nevada dated December 2, 1966 


9; 
which replied to his letter dated November 28, 1969. (J.-A. 39). 


Sue 


The right to call witnesses, including em- 
ployees of the Department, Nevada, and any 
other party 


5) The right to full discovery of pertinent 
documents and information in the possession 
of either HEW or Nevada 


6) The right to timely notice of all future 
proceedings in this matter 


7) The right to participate in any pre-hearing 
conferences and 


8) Any further rights as shall be necessary to en- 

able NWRO to fully and adequately represent the 

interest of welfare recipients in this hearing. 
[JA ho }. | 


The NWRO indicated, in addition, that it desired to raise in 


the hearing issues which went beyond those specified by the 


Administrator: 


% * * NWRO * * * contends that the [WIN Program is] 
* * * preemptive of all state imposed work require- 
ments. HEW will permit Nevada to conduct a WIN | 
program which does not cover all counties; neither 
HEW nor Nevada is likely to testify to or present 
evidence on the extent to which work rules more 
restrictive than those in WIN are or will be in > 
force in non-WIN counties. [J.A. 4i-ho =. 


The NWRO also indicated the desire to explore the alleged failure 


to abide by sections of the Act or implementing 
regulations which recipients feel are detrimental 
to their interests, and which they might challenge 
as unconstitutional, as based on improper construc- 
tions of the Act, as inconsistent with precedents 
eae in aad departmental hearings, etc. 
J.A. fe) . 


By letter dated December 4, 1969, to the General Counsel of 
the NWRO, the Acting Administrator stated that the conformity hear- 
ing had been postponed until January 6, 1970 and that if, before 
that time, Nevada revised its plan in a manner acceptable to HEW, 


no hearing would be necessary. (J.A. 43 )- In view of this 
postponement, HEW deemed it unnecessary to rule on the 


NWRO's request to intervene in the hearing as & party. (J.A. 31). 
-9- i 


However, the Administrator stated her position in an affidavit 
dated December 16, 1969, as follows: 


* * ® under the law and regulations, 42 U.S.C. 
ore) and 45 CFR 201.5, only the State of — 
Nevada _* = * has a right * * * to participate as 
a party in the proceedings initiated pursuant to 
such provisions. Our consistent practice has 
been to deny the request of anyone other than the 
State_involved to participate as a party and, in 
the exercise of discretion, to permit interested 
persons, in the capacity of amici curiae, to sub- 
mit written statements containing information and 
views relating to the issues, to attend the hear- 
ing, and to be afforded opportunity to make oral 
statements of their views at the hearing. 
[J A. 31-32 })- 


In a telegram of December 4, 1969, to the Administrator, the 
NWRO stated that it had heard that Nevada had agreed to bring its 
plan into conformity on the three issues defined in the Administra- 
tor's letter of November 14, 1969. The telegram continued that, 
if this was true, "we urgently request that no order of any kind 
or any settlement agreement be made unless NWRO and the persons 
up (sic) represents be permitted to be heard" along with the HEW 
and Nevada officials responsible for negotiating the settlement. 
(J.A. 51 )- By letter dated December 9, 1969, the Adminis- 
trator replied that, while she was aware of the NWRO'’s interest 
in the proceedings, “negotiations concerning § State compliance with 


Federal requirements are to be Sere _between the State and the 


Department of He of Health, Education, and Welfare, and * * * the e inclu- 
sion of third parties is-inappropriate." (J.A. 52 )- The 
Administrator indicated, however, that she would consider any 
information or arguments that the NWRO might submit in connection 
with the negotiations. Id. The date set for the proposed hearing, 


- 10 - 


January 6, 1970, remained unchanged. 


4, The Connecticut Hearing. As the events leading up to 


the scheduling of the Nevada hearing were unfolding, there began 
to unfold a parallel series of events which led to the convening 
of a conformity hearing between officials of HEW and the State of 
Connecticut. 


By letter dated November 14, 1969, the Administrator informed 


— 


the State of Connecticut that it would be called to a conformity 


hearing to be held in Washington, D. C., in January, 1970. 


This information was made public in the same press release of 

November 23, 1969, that announced the Nevada hearing. (dA. 
128 )- In the November 14, 1969 letter, the Administrator 

indicated that the State would be given : 


* * * an opportunity for a hearing, as provided 
for in sections 4, 404(a), 1004, Toh, and 1904 
of the Act and the Federal regulations in 45 

CFR 201.5, on the question of the eligibility 
of the State to continue to receive Federal 
grants under Title I, IV (Part A), X, XIV, oF 
XIX for the operation of its State plans under 
the respective Titles. [J.A. 92 j. 


In the November 14, 1969, letter, and a letter dated December 19, 
1969, the Administrator indicated here anticipation that 


x In this letter the hearing was scheduled for January 6, 1970. 
oh ae this date was changed to January 20, 1970. (J.A. 


mumerous specified issues would be raised at the hearing. These 
issues, which involve AFDC and numerous other federally assisted 
programs, may be summarized as follows: 


1. Whether the State was properly implementing 
federal disregard of income regulations in its 
AFDC, QAA, MA and AB programs; 10/ 


2. Whether the State's failure to provide any 
plan material in connection with specified por- 
tions of each program named in the November 14, 
1969 letter rendered those programs out of 
compliance with the Act; 


3. Whether the State properly deemed certain 
children ineligible for assistance under AFDC; 
and 


4%, Whether, under all the named programs, the 
State was properly restricting the use of 


Sa ac concerning recipients. [J.A. 92- 


The Administrator informed the State that she would attempt 
to cooperate with it if it chose "to have a pre-hearing conference 
to define the issues further, to explore the possibility of stip- 
ulations, or for any other" worthy purpose. The Administrator — 
also indicated her willingness to arrange a conference in her 


office to discuss informally any of the issues raised. (J.A. 


95) 

On January 2, 1970, as is discussed in greater detail below, 
this Court entered an order enjoining pendente lite the Nevada 
hearing unless plaintiffs were given the same rights as those 
accorded the Department and the State. See infra, p. 14. 


LD 


10/ These regulations provide, in essence, that when the State 
calculates the amount of benefits to which a needy recipient is 
entitled, the State must follow certain principles and methods 
relating to the kind and amount of income that may or may not 
be deducted in calculating the benefits. (J.A. 92-94 ). 
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By letter dated January 12, 1970, the NWRO requested of the 


Administrator "that you grant us the same status with the same 
rights as Connecticut and HEW in the Conformity Hearing against 
Connecticut presently scheduled for January 20, 1970." (J.A. 

97 ). By letter dated January 14, 1970, the Administrator 
replied that the requests to intervene in the hearing and negoti- 
ations would be denied; that the NWRO could participate in the 
hearing as an amicus; that much effort had gone into preparing 
for the hearing, which was less than a week away; that a hearing 
examiner had been appointed and State and Federal officials were 
prepared to proceed; and that, in light of this, the hearing 
would proceed as scheduled on January 20, 1970. (-A. 98) 

5. Judicial Proceedings. This action was instituted in the 
district court on December 7, 1969 by the NWRO; the Lag Vegas 
Welfare Rights Organization (the "LWRO"); the Reno Welfare Rights 
Organization; and Mrs. Rubie Duncan, in her capacity both as an 
official of the NWRO and the LWRO and as an individual, on her 
own behalf and on behalf of her needy children, and on behalf of 
all similarly situated AFDC recipients and their needy children. 
The complaint was addressed solely to the Nevada proceedings. 
Plaintiffs sought to enjoin HEW from 1) conducting the conformity 
hearing unless plaintiffs were permitted to intervene to exercise 
all the rights asserted in plaintiffs' letter of December 1, 1969, 
to the Administrator; and 2) settling with State officials any of 
the issues to be raised at the hearing. (J.A. 14-16 | )- The 
district court, after a hearing, denied preliminary injunctive 


relief on the ground that plaintiffs had shown neither a likelihood 
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of success on the merits nor irreparable injury. (J.A. 62 )- 
Plaintiffs then filed a motion for an injunction pending 
appeal in this Court, in which they sought to prevent the defend- 
ants from 1) holding a hearing on January 6, 1970, and 2) continu- 
ing negotiations or discussions with Nevada to resolve their 
differences unless plaintiffs were made a party to the negotiations. 
(J.A. 64-66 ). Om January 2, 1970, this Court (in Appeal No. 


23,787) ordered "that appellees shall not hold the proposed hear- 


ing without according to appellants whatever procedural rights 
are-exercised_by the other parties thereto." The Court added, 
however, “that if appellees elect not to proceed with the hearing 
on this basis, appellees are under no restriction with respect to 
continuing efforts on their part to bring Nevada voluntarily into 
a state of full compliance, consistent with the statutory interests 
of these appellants." (J.A. 83 )- 

Notwithstanding this Court's January 2, 1970 order, the NWRO 
did not take any immediate steps to attempt to have the proposed 
Connecticut hearing brought under its terms. And, on Tuesday, 
January 20, 1970; the Connecticut conformity hearing began as 


scheduled. Present were officials of HEW, and a number of 


Assistant Attorneys General of that State. (J.A. 118 We 
Also present were Mrs. Beulah Sanders, Vice President of the NWRO, 
numerous welfare mothers from the State of Connecticut, and their 
attorneys. (J.A. 119 =) 

After the hearing began, Mrs. Sanders requested of the hearing 


examiner that she and the welfare mothers be granted "full 
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participation" in the hearing. This included the request that 


each individual welfare mother, as well as their attorneys, be 
permitted to cross-examine witnesses. (J.A. 119-120 ). The 
hearing examiner ruled that only HEW and Connecticut were parties 
in the hearing, and that neither the welfare mothers nor their 
attorneys would be permitted to cross-examine witnesses. (J.A. 

122 ). Shortly thereafter, the welfare mothers disrupted the 
hearing, and it was adjourned. (J.A. 123-126 )-. ! 

On the same morning as the administrative hearing began, 
attorneys for the NWRO filed a motion in the district court to 
amend their complaint in the Nevada case by 1) adding parties, 
including named individuals and two organizations, the Waterbury 
Welfare Rights Organization and the New Haven Moms; and 2) making 
the complaint applicable to the Connecticut hearing. at the same 
time, the NWRO filed in this Court an emergency motion for further 
injunctive relief pending appeal. The motion sought to have this 
Court issue with respect to the Connecticut hearing an order simi- 
lar to the Court's order of January 2, 1970 (J.A. 99-100 )- 
After considering the motion and hearing argument, the Court, 
noting "that no request for the injunctive relief sought here has 
been presented to the District Court," denied the motion "without 


. 
prejudice to counsel for appellants seeking appropriate relief in 
11/ Saal 


1l/ This order was numbered 23,787 (J.A. 104). 


Later that same day, January 20, the NWRO filed an application 
for "injunctive relief" in the district court. The NWRO made an 
oral statement to the court, but neither called witnesses nor 


introduced documentary evidence. The defendants introduced two 


exhibits, but called no witnesses. The court made po findings of 


Xx 


fact gf conclusions of law. It did, -HeweyEr> make a statement 


noting 1) that there was no indication that the denial of injunc- 
tive relief would! irreparably harm the plaintiffs, and 2) that if 
the Connecticut hearing proceeded, and if subsequently this Court 
decided the Nevada appeal adversely to defendants, the defendants 
would "be required to re-open the matter involving the State of 
Connecticut * * *?. (J.A. 108 )- The district court then 
denied the request for relief, stating that "defendants are now 
in a position to have the matter squarely resolved by the Court 
of Appeals” (J.A. 109 )» and entered an order "that plaintiffs’ 
application for temporary restraining order be * * * denied" 
(J.A. 105). 

From the denial of that order adverse to them, plaintiffs 
filed an appeal in this Court (No. 23,890). After hearing argu- 
ment, the Court, on January 21, 1970, ordered that its order of 
January 2, 1970, in appeal No. 23,787 

be and hereby is extended to the Connecticut hearing 

except that the restrictions of said order shall not 

be operative in (1) the giving of testimony by wit- 

nesses for the State of Connecticut now present in 

Washington, D.C. and (2) their cross-examination by 


representatives of the Department of Health, 
Education and.Welfare. [J.A. 111 j. 


At 10:00 a.m. on January 21, 1970, the Connecticut hearing was 
reconvened. After brief interruptions by one Miss Williams, the 
hearing examiner was permitted to state that the hearing would be 
recessed until 2:00 p.m. (J.A. 132 )- At 2:00 p.m. the hear- 
ing was resumed and the Federal government began to present its 
case. (J.A. 134 ). HEW then offered in evidence signed 
stipulations agreed to by officials of HEW and Connecticut. Short- 
ly after HEW resumed the presentation of its case, the hearing 

| examiner was presented with a copy of this Court's order in No. 
23,890, which he understood to mean "that we are enjoined from con- 
tinuance of the Government's going forward with its case ee ee js 


Thereupon, the Attorney General of Connecticut, noting that 


| 
| Connecticut was "in the position of respondent" in the proceeding, 


| stated that "(w]e will be prejudiced if we proceed today further 
under the rule which has been set down in the order “is =", 
(3.4. 138-139 ). The hearing was then recessed until further 
‘ \notice. (J.A. 139-140 ). : 
On January 29, 1970, the Secretary filed a motion to consolidate 
the appeals in Nos. 23,787 and 23,890, which was granted. 
STATUTES INVOLVED : 
The statutes involved are set out in the Statutory Appendix, 
infra, pp. lb-14d. | 
12/ The Administrative Procedure Act, 5 U.S.C. 556(d) (Supp. Iv), 
pertinently provides that "[e]xcept as otherwise provided by 
statute, the proponent of a rule or order has the burden of proof." 


13/ HEW has since informed us that_it intended to_present its 
case without calling any witnesses, 
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ARGUMENT 
Introduction and Summary 

1. It is important to note at the outset that this case does 
not involve the questions whether, and in what circumstances, the 
Secretary must call a conformity hearing or whether, and in what 
circumstances, the Secretary must terminate federal grants-in-aid 
to particular States. The dispute in the present case is set in 
the context of conformity hearings which already have been called. 
And, there is now pending in the district court a separate and in- 
dependent action by the NWRO which seeks inter alia, to require 


St cE 
the Secretary to terminate payments to a sizeable number of States, 


NN LOT TIO LTTE 
including Nevada, for allegedly not conforming with the require- 


ments of Section 402 (a) (23) of the Act. All issues respecting 
the entitlement of NWRO (and individual members of the cless it 
represents) to obtain such relief in a judicial forum will be 
resolved in that action. 

2. What the present case does involve is the extent to which 
plaintiffs may participate in certain administrative proceedings. 
Specifically, plaintiffs here contend that they are "entitled as 
of right to be admitted as parties" in the scheduled conformity 
hearing. (Brief at 15). In this connection, plaintiffs’ claim 
appears to encompass participation in more than merely the con- 
formity hearing itself. Implicit in their argument is the con- 
tention that they are entitled to: decide what issues will be 


14/ This action bears Civil Action No. 2954-69. 
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raised at the hearing and the scope of those issues; participate 
as of right in the Secretary's decision to approve or not approve 
a State plan; and participate as of right in the negotiations be- 
tween the Secretary and the State involved. Broadly stated, 
plaintiffs' claim is that they, as the ultimate beneficiaries 

of AFDC, are entitled to participate in the administration of 
that program as co-equals with the Secretary and the State. 

In the view of th the Secretary, the role of persons © or groups 

affected by public assistance programs is far more modest. It is 


a eeneiiininenmnimeneanines 


therefore appropriate to indicate HEW's view of that. role. 
First, interested persons may not partake as parties in 
negotiations between State and Federal officials. So far as 


negotiations are concerned, the role of affected persons is limited 


to submitting to the Department (or the State) through existing 


channels their interests and views. 

Second, interested persons may not partake as parties in the 
decision to approve or disapprove State plan materials. As with 
negotiations, however, interested persons are gang to inform 
the Department of their interests and views. 

Third, only the Secretary may decide what issues are to be 
raised at a conformity hearing and what are the bounds of relevancy 
therein. 

Fourth, once the Secretary has isolated those portions of a 
states! plan which will be the subject of the hearing, and the 
hearing has been called, no one except the Secretary | and the State 


will participate as "parties" as of "right", or enjoy the full 
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panoply of rights which those terms imply. However, affected 
persons will be accorded an opportunity to participate in the 
hearing as amicus curiae. Participation in that capacity will 
vary substantially depending upon the precise nature of the hear- 
ing involved. Broadly speaking, an amicus will be permitted to 
participate to the extent that he can contribute to the making of 
a proper administrative decision on the issues presented. 

If, for example, the question at a hearing is whether the 
state plan as written conforms with the Act, testimonial or docu- 


mentary evidence will be largely irrelevant, and the views of af- 


fected persons will be susceptible of full expression through oral 
argument and written briefs. On the other hand, if the hearing 
involves questions of fact, the participation of an amicus might 

well be expanded. The principals at the hearing would still be 

the Secretary and the State, and they alone would have the right 

to present evidence and cross-examine witnesses. But if affected 
pereons were able to show that they had witnesses present who were 
able to offer testimony relevant to the issues, this could be allowed 
in the discretion of the presiding officer at the hearing. Similarly, 
4f it were shown that affected persons could contribute to the mak- 
ing of a sound decision by the cross-examination of witnesses pre- 
sented by Federal and State agencies, this too could be allowed 

by the presiding officer. In short, participation by an amicus 


a 


15/ Since HEW does not have subpoena power in connection with 

conformity hearings, neither the parties nor an amicus would be 

entitled to discover documents or to call witnesses who choose 
(continued ) 
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would be permitted to the extent that an amicus could add to what 


was already contributed by the parties, and to the making of a 
proper decision. : 
In sum, plaintiffs' participation would not be as of "right", 

but rather would be in the discretion of the hearing examiner and 
in all events only on the issues presented. The conformity hear- 
ing is essentially a proceeding that focuses on specific issues, 
and not a forum for airing generalized grievances about the nature 
of activities involving public assistance programs. 

3. The foregoing ground rules are regarded by HEW as reflecting 
a proper recognition of both the interest of the plaintiffs in 
the administration of the AFDC program and the macessity, for the 
orderly conduct of conformity proceedings within the franework 
of sharply defined issues. In the balance of this brief we show 
that these ground rules are not only reasonable but, as well, 
fully consistent with the legislative mandate. : 

In Point I below we demonstrate that, under the clear import 
of the Social Security Act, plaintiffs have no right to participate 
in the negotiations between the Secretary and the States involved; 
that they have no right to veto the Secretary's approval or disa- 
pproval of State plan material; and that the Secretary alone has 
the power to decide what issues will be raised at a conformity 
hearing. 
ie ee 


(Footnote 15 continued) : 
not to testify. HEW has informed us that, in connection with its 
hearing, the State of Connecticut was told that its request to 
call the Administrator as a witness would be denied. | 
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In Point II we show why plaintiffs are not entitled to inter- 
vene as of right in, and enjoy the full rights of parties to, a 
conformity hearing. 
I. 
PLAINTIFFS DO NOT HAVE THE RIGHT TO PARTICIPATE 
AS PARTIES IN THE ONGOING ADMINISTRATION OF THE 
AFDC PROGRAM. 
A. Bac und. Consideration of the legal issues in this 
case requires an understanding of the nature of the process by 
which the Secretary administers the AFDC program. As noted in 


the Statement, Section 402 or the Act imposes certain federali-re- 


quirements with which the State plans must comply. When, as was 


en 


done in 1967, Congress establishes new requirements by Amendments 


to Section 402, States must submit new or modified plans which 
conform with those requirements. At other times, States may 
choose to change the nature of their plans in the absence of 
changes in federal law. 

Whenever a new State plan is submitted, or an old and already 
approved plan is modified, there arises the question whether that 
plan is in conformity with the Act. As part of the continuing 
administration of AFDC, negotiations--often intricate and extended 
--take place between Federal and State officials. In the great 
majority of cases, these negotiations result in the submission by 
the States of plan material which can be approved by the Secretary. 


16/ In 1965 a Senate committee noted that "the actual negotiation 
process between the Department * * * and the States * * * in near- 
ly all instances results in the development of a State plan or 
plan amendment that can be approved by the Secretary." S. Rep. 
No. 404, 89th Cong., 1st Sess. 150 (1965). 
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16/ 


If negotiations fail to produce approvable plan material 
from a State, the administrative sanction then available to the 
Secretary is to propose the termination of the grant-in-aid to 
that State. Faced with the prospect of termination, the state 
would have essentially two alternatives. First it could negotiate 
with the Secretary regarding the submission of new plan material. 
If the Secretary were satisfied with that material, he would 
approve it, and that would mark the end of that disagreement. 

The States! other alternative would be to refuse to submit approv- 
able material. If the State remained intractable, the! Secretary 
could order termination of grants-in-aid, and the state would be 
left to administer whatever public assistance program remained 
with its own funds. In Nevada, this presumably would result in 
the State's return to the public assistance progran, if any, 

which it administered prior to the time it began participating 

in AFDC in 1955. : 

The function of the conformity hearing in the administration 
of the program is to provide that, before the grant-in-aid is 
terminated on the basis of a finding of non-conformity, the Sei 


| must be given an opportunity to be heard. 42 U.S.C. 604(a). 


applies to approved State plans, and-unde 

y calls for a hearing. Sectior(1116(a) of 

316(a)(Supp. IV), applies to newplans su 
mitted by the State. It requires the Secretary to "make 4 deter- 
mination as to whether [the plan] conforms to the requirements 
for approval under" the Act. 42 U.S.C. 1316(a) (1) (Supp. IV). 
If the State is dissatisfied with the Secretary's determination, 
it may ask the Secretary for a hearing. 42 U.S.C. 1316(a) (2) 
(Supp. IV). Section 1116(b), 42 U.S.C. 1316(b) (Supp. IV), also 
provides that a State may treat the submission of amendments to 
a plan as a new plan "for purposes of subsection (a) * * *". Since 
the hearings in this case were called by the Secretary, they are 
governed by the terms of Section 404(a). 


The questions to be determined at that hearing are whether, in 

the particular respects specitied by the Secretary, the State plan 
fails to conform to the Act. The Secretary may notify the State 
of his belief that its plan fails to conform either as written, 

or aS applied. See &5 C.F.R. 201.5(@)- when the State is charged 


TS 
with a failure properly to apply its plan, the hearing would be @ 


largely evidentiary one. In fact, however, the proposed Connecticut 
and Nevada hearings are concerned almost exclusively with the 
States! failure to include plan material or with objections to 
plan material as it was written. 

In the Nevada hearing, for example, the issues are whether 
the State plan has made provision for 1) participation in the WIN 
Program; 2) the disregard of certain income; and 3) the availability 
of certain day care services to parents. These questions of con- 
formity will be readily determinable by a comparison of the Federal 
requirements and the specific provisions of the State plan. The 
issues in the proposed Connecticut hearing, which will involve 
poth AFDC and other pubiic assistance programs, are more complic- 
ated. But here, too, the disputed matters are largely of a legal 
--not an evidentiary--nature. Indeed, the relevant facts have 
already been stipulated by the State and Federal officials involved 
(S.A. 135 )-. In this hearing, testimony may prove to be help- 
ful if, e.g., a question arises as to the meaning of a State plan 
provision. The interpretation of that provision by the State 
officials, or testimony as to the way it was being administered, 


may be relevant to the question whether the Connecticut plan 
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is in conformity. To a large extent, however, these hearings will 
not require evidentiary testimony. Indeed HEW, which had the bur- 
den of proof on the question of non-conformity, did not plan to 
put on any witnesses at the time of the abortive institution of 
the Connecticut hearing. 

It also should be noted that, even when a hearing is called, 
negotiations with the State can be ex ected to continue before 
during and after the hearing. This is acknowledged by the federal 
regulations which provide that the calling of a hearing "does not 
foreclose further negotiations with State officials". AS C.F.R. 
201.5(c). It is these negotiations, more than the hearing itself, 
that may be expected to result in the submission of approvable 


plan material, In short, the hearing is only a of the larger, 


continuing process in which the Secret e 
States to insure that thei plens-conform tothe Fequrrements of 


the Act. 
——— 


B. Negotiations. We believe it to be abundantly clear that 


the process of review and approval of State plan submittals and 
the attendant negotiations between the Federal and state agencies 
are a matter between only those agencies. This is the obvious 
import of the Social Security Act. For that Act established 
public assistance programs to be administered by the Secretary 
and by the States involved. Not the slightest mention is made of 
the possibility that any other "party" or interested groups might 
participate in the administration of the program on a basis equal 
to that ofthe Secretary or the State. The reasons way Congress 


should have chosen so to limit participation in the administration 
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of AFDC are not difficult to perceive. 

If the present scheme of two-party negotiations--complicated 
as they are--were turned into multi-party processes, this would 
seriously dilute the ability of the agency to carry out its duties 
and cripple the effective and orderly administration of public 
assistance programs. Negotiations often would never even begin. 
And, even if they did, it is unlikely that they would get very 
far, because no decisions could be made without the concurrence 
of all the parties. 

In this connection, it should be noted that the individuals 


ae a es 
and groups who have some interest in the outcome of negotiations 


Cn RE SE This is illustrated by the fact that 
when, in 1968, Georgia called for a hearing pursuant to 42 U.S.C. 
1316(a)(2) (Supp. IV) for a reconsideration of the Administrator's 
determination that an amendment to its AFDC plan was not approva- 
ble, at least three separate Eroupsncech with presumably differ- 
ent Se to participate as parties in the conformity 
hearing. ‘ Purthermore, the interests of different members of 
an organization could be expected to conflict. Plaintiffs suggest 
that this is true in the NWRO. On the one hand, some NWRO members 
would be opposed to a determination of non-conformity by the Secre- 
tary "because Nevada may have its Federal funds cut-off requiring 
a reduction or elimination of assistance" to AFDC recipients. 


(Brief at 25). Other members, however, would favor a determination 


18/ The groups were the NWRO, the Atlanta Legal Aid Society, Inc., 
and the Emory Legal Services Center. (J.A. 32) 
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of non-conformity because of their belief that "the cut-off of 
Federal funds is one of the principal devices authorized by the 
Congress for the protection of [the] rights Congress afforded 
poor people." (Brief at 6). It is well to remember, too, that 
AFDC 1s not the only public assistance programy the others-sieo 
affect numerous individuals end groups. In the conformity hearing 
involving Connecticut, the Connecticut Hospital Association asked 
to participate as amicus curiae because of a interest in the 


States' Medical Assistance ("MA") Program. 


In a word, the obvious import of the Act is that negotiations 
| are a matter for the Secretary and the States alone. 


C. Approval of Plans. Just as the Social Security Act 
cannot reasonably be read as giving plaintiffs a statutory right 
to participate in negotiations between the Secretary and the State, 


so, too, the Act confers no right upon them to icipate in the 
subsequent decision whether State plan material shall be approved. 


And for good reasons. If interested persons could exercise a 
veto-power over the approval or disapproval of State a material, 
the consequences would be serious indeed. In these circumstances 
the Secretary could not, for example, decide to approve State plan 
material if another party to the negotiations objected. This would 
leave the question of the approval of the State plan in a state 
of suspension--with the result that the individuals who would 
otherwise receive the benefits of the State's program would be 
| 

19/ Under the Connecticut's MA program, the State makes payments 

rectly to hospitals which provide care for recipients. This 


commonly followed method of making payments is nore by the 
Secretary under 42 U.S.C. 2105(8) (Supp. IV). 
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20/ 
denied public assistance payments. At the same time, the 


Secretary could not disapprove State plan material without the 
concurrence of third "parties". In short, no decision to approve 
or disapprove plan material could become finalized until the ter- 
mination of a lengthy process of court review. 

Stated otherwise, it would be completely contrary to effective 
and orderly program administration if any outside group had the 
power to veto the Secretary's decision on the approval or disap- 
proval of State plan a terial and, by so doing, leave unsettled 
for a considerable period what had already been settled by the 
Federal and State agencies responsible under the Act for adminis- 
tering public assistance programs. It is not surprising, then, 
that the question as to whether a State plan should be approved 
is a matter which the Act leaves to the Secretary alone. 42 
U.S.C. 602(d). 

D. Issues Raised at a Hearing. When the Administrator 
scheduled the conformity hearing involving Nevada, she gave the 
State notice of her expectation that the hearing would deal with 


three issues: whether the State's plan conformed with a) section 


402(a)(19), b) section 402(a)(S)(A) (11), and c) sections 


4g2(a)(14)-(15) of the Act. In their letter to the Administrator, 


plaintiffs indicated unequivocally their intention to expand upon 


20/ Under Section 1116(a)(1), 42 U.S.C. 1316(a)(1) (Supp. IV), 

e Secretary may disapprove new State plan ma erial. Under 
Sections 1116(b)(2) and (3) the State, if dissatisfied with the 
Secretary's decision, may petition him for reconsideration and, 
if that fails, seek judicial review of his decision. Section 
1116(c) provides that “{a]ction pursuant to an initial determina- 
tion of the Secretary in subsection (a) shall not be stayed 
pending reconsideration * * *" P 
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those issues if permitted to intervene (J.A. 41-42 ). In their 


brief, plaintiffs claim that "Nevada is by HEW's own standards not 
in conformity on AEA) CY and yet that issues (sic) is not in- 
cluded in the hearing.” (Brief at 15). In fact they apparently 
claim that there should be no "limit to the issues which plaintiffs 
wish to raise at the hearing * * *" (Brief at 8). : 

The short answer to plaintiffs: insistence that they have 
the right to determine the issues to be encompassed at the hearing 
is that the Secretary alone has been given the power to decide what 
plan provisions are approved, what provisions remain negotiable, 
and what provisions should be raised at the hearing. The congres- 
sional direction that "the Secretary [shall give] * * * notice e& * 
to the State", 42 u.s.c. 604(a) (Supp. IV), is an acknowledgment of 
this fact. ae Obviously, in order for that notice to be meaningful, 
it must apprise the State as to precisely what issues will be 
considered. | 

In this regard, it makes no difference whether plaintiffs are 
able to establish a right to intervene in the conformity hearing. 
For it is well settled that an intervenor is "limited to the field 
of THs gave ton NODSnIETOIGHONG Eis IiaeIpeTc le cecnecHanicioeEaprice Co. v. 
Brandt jen & Kluge, Inc., 296 U.S. 53, 58. "[OJne of the most usual 


21/ Though plaintiffs probably had no way of knowing this at the 
me their brief was written, this statement is factually incorrect. 
Negotiations between the Administrator and the State have resulted 


in the State's submission of plan material which 
December 29, 1969. 


EEE State calls for a hearing pursuant to section 1116, 
U.S.C. 1316 (Supp. IV), it would have the power to decide 
what issues would be raised. 
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procedural rules is that an intervenor is admitted to the proceeding 


as it stands, and in respect of the pending issues, but is not per- 
mitted to enlarge those issues or compel an alteration of the nature 
of the proceeding.” Vinson v. Washington Gas Co., 321 U.S. 489, 

498 (1944). Eastern Air Lines v. C,A.B., 101 U.S. App. D.C. 562, 
2hk7 FP. 2a 562 (1957); Seaboard & Western Airlines v. C,A,B., 86 

U.S. App. D.c. 64, 181 F. 2d 515 (1949), certiorari denied, 339 

U.S. 963. See Columbia Gas Corp. v. American Fuel Co., 322 U.S. 379, 
383 (1944). cfr. 1.C.C. v. Jersey City, 322 U.S. 503, 523-524 (19/1). 
Plainly, therefore, only the Secretary has the power to decide what 
issues shall be raised at the hearing. 


23/ If the rule were otherwise, and intervenors or outside parties 
were permitted to define the scope of the issues or determine the 
bounds of relevancy, there would be a substantial threat of con- 


ing the conformity hearing into a forum for the airing of 
devances about the nature of public assistance pro- 


Fe ly was not the legislative unders the 
purpose which the hearings serve. 
ee — 


II. 
PLAINTIFFS ARE NOT ENTITLED TO INTERVENE AS | 
PARTIES IN A CONFORMITY HEARING. 
The Social Security Act Precludes the 
Participation in a Conformity Hearing As 
A Party Of Anyone But the Secretary and 
the State Involved. 
1. By necessary implication, Congress has limited participation 
| 
in a conformity hearing as a party to the Secretary and the State 
involved. That is the plain import of Section 404(a) of the Act. 
| 
For while that Section makes specific reference to two legal per- 
sons--the "Secretary" and the "State"--it makes no mention at all 
ite decker Ree: Ee SS aa eS 
of any other potential pe pene in a conformity hearing - Had 
Section 4oh (a) referred to potential "parties", plaintiffs could 
at least argue that they came within the meaning of that term. The 


failure of Congress to make such a reference indicates that it in- 


tended that only the Secretary and the State would be parties to 


the hearing. 

This conclusion is buttressed by an examination of the purpose 
of Section 4O4(a). That Section was motivated solely by a desire 
to afford procedural protections to States threatened with the ter- 
mination of federal grants-in-aid. “Indeed, it is entitled: "stop- 
ping Payments on Deviation From Required Provisions of Plan or 
Failure to Comply Therewith". It was in the context of providing 
the Secretary with this power to stop payments--a power which, by 
anyone's view, is drastic--that the Congress imposed safeguards on 
that power's use. Accordingly, Congress gave the subject State an 
opportunity for a hearing before the termination of grants-in-aid 


occurred, thus insuring that the Secretary's decision would be a 
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considered one. But this protection was intended solely for the 


“wenefit of the State involved--not for anyone else. 


2. This reading of the statutory terms is also supported by 
the legislative history of Section 404(a). The Senate Report to 
the Social Security Act of 1935 described that section as follows: 

A State with an approved plan will not receive 
payments if the Secretary * * * finds that the State 


is not substantially complying with its plan. The 
House bill has been amended by assuring that the 


Secretary's find e 
State reasonable" notice and opportunity 
CELT 551g «eens anny aINERNECnIEnaen ne 


for : 
Sen. Rep. No. 628, 74th Cong., lst Sess., p. 36. And the Senate's 
view of the function of a Section 404(a) conformity hearing was 
fully shared by the House. Thus the conference report to the 
Social Security Bill, H.R. Rep. No. 1540, 7hth Cong., lst Sess., 
pp. 8-9, when describing the Senate's amendment to the House bill, 
stated: 

The House bill provided that the [Secretary], 
before stopping payments to a state for aid to 


dependent children on the ground that the State 
plan is not being complied with, should give notice 


The endment provides e notice and 
opportunity for hearing must be "reasonable." The 
House recedes. 


3. In addition to the language of Section 404(a) and its 


legislative history, the administrative agency's long standing 
a 


interpretation of the statute supports our position. In her affi- 
davit of December 16, 1969, the strato ed that HEW's 
consistent practice has been to deny the request of anyone other 
than the State to participate as parties, but, in the exercise 


of discretion, to permit interested persons to appear as amicus 
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curiae. (J.A. 31-32 ). In that affidavit she referred to 
| 
specific hearings in which this practice had been followed. (J.A. 
32 ). In her letter to the NWRO dated January 14; 1970, she 


summarized the agency's interpretation of the statute, explaining 


that: 


* * * [IJn our view the hearing is based 
on specific provisions of the Social Security 


Act which refer d 
the Department of Health, Education, and Welfare 


on the one and the States on the other. 
Accordingly, we have consisténtiy taken the 
position that the State and Federal government | 
are the only parties as of right in the proceed- | 
ings. We have not recognized other parties and, . 
in accordance with our consistent practice, your : 
requests to participate as a party in the 
Connecticut hearing and in settlement negotiations 
are denied. [J.A. 98 }. 


At the very least, the agency's consistent Construction of 


the Act is entirely reasonable. Thus, the Supreme Court's observa- 
ST i 


tion in Udall v. Tallman, 380 U.S. 1, 16 (1965) is fully applicable: 
* * * this Court shows great deference to the 
interpretation given the statute by the officers 
or agency charged with its administration. "Io 
sustain the [Secretary's] application of this 
statutory term, we need not find that its con- 


fe) ea ble one, or even 

that it is the result we would have reached had 
the question arisen in the first instance in 

qd 1 _ proceedings. Unemployment Comm'n v. 
Aragon, 329 U.S. 143, 153. See also, e.g., 
Gray v. Powell, 314 U.S, 402; Universal Battery | 
Co. v. United States, 361 U.S. 300, S03. "pare 
ticularly is this respect due when the adminis- | 
trative practice at stake ‘involves a contempor- 
aneous construction of a statute by the men 
charged with the responsibility of setting its 
machinery in motion, of making the parts work 
efficiently and smoothly while they are yet 
untried and new.'" Power Reactor Co. v. 
Electricians, 367 U.S. 396, 408. [Emphasis 
supplied. 


B. In Any Event, Plaintiffs Have Not Shown A 
Constitutional or Statutory Right to 
Intervene As Parties. 

Since as we have seen, the Social Security Act itself does 
not confer any right upon plaintiffs to participate in conformity 
hearings, if suchia right exists it must be derived from some 
other source. Contrary to plaintiffs' insistence, however, neither 
the Constitution nor the Administrative Procedure Act confers an 
entitlement to participate as parties. Similarly, their claim of 
a@ common-law right is devoid of merit. 

1. Due Process. Plaintiffs contend (Brief at 12-15) that 
the Due Process clause gives them a right to participate in the 
hearing as parties. As best we are able to understand this clain, 


their argument appears to be that, since they have an all ega 


interest in State compliance with the provisions of the Social Se- 
eee De OS 


curity Act, they have a constitutional right to protect that interest 
by participation in any administrative proceeding concerned with 
the Pe Ga ee 
If plaintiffs have any legal interest in State compliance 
with the conditions imposed by Congress with respect to a federally 


financed assistance program, that interest necessarily mu de- 


rived from the statute establishing those conditions. In the con- 
text of this case, plaintiffs obviously aid not-tave a constitutional 
right to insist upon the enactment of the new statutory conditions 
respecting the AFDC program which were included in the 1967 Amendments 
to the Social Security Act. This being so, they have no legal 
interest of constitutional proportions in the observance of those 
conditions. In these circumstances, whatever rights plaintiffs 
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| 
may have to participate in proceedings devoted solely to the 
question of State compliance must have a statutory basis. But, 
as we have seen, Congress has not chosen to confer rights of this 
kind insofar as conformity hearings are concerned. Rather, the 
legislative choice was to have the matter of the observance of 


the statutory conditions resolved in a proceeding to which only 


the involved State and the Secretary were to be parties as of 


right. 
In sum, having imposed the requirements upon the States, it 
was for Congress to decide how and by whom those requirements 
should be enforced. There is nothing in the Constitution which 
requires that plaintiffs be made a party to the enforcement pro- 
ceedings despite the Ba aa Congress saw no reason to confer 


such a right upon them. 


24/ Rlemming v. Nestor, 363 U.S. 603 (1960), upon which plaintiffs 
rely, is entirely inapposite. At issue there was the constitu- 
tionality of provisions of the Social Security Act terminating 
the eligibility for social security benefits of deported persons. 
That_ the rotected ae Gees 
nis VY = Oy 3 
8 ; ed in ia judicial 
forum--scarcely has any bearing upon the question-here, In thts 
connectton, plaintiffs do not, as they cannot, claim that Nevada's 
administration of the AFDC program violates their constitutional 
rights. And, in any event, such a claim would not be cognizable 
in a conformity hearing which, we stress again, is only concerned 
with the question as to whether the State is complying with all 
statutory requirements. 
| 
| 


2. The APA. Plaintiffs point to a provision of the 
Administrative Procedure Act, 5 U.S.C. 554(c) (Supp. IV), which 


provides that in adjudicatory hearings the agency shall give 
pe Se ee ee 


"interested parties opportunity for--* * *# (2) * * * hearing 


~ ag ee ee 
and decision on notice * * * 5 U.S.C. 551(3) (Supp. IV) de- 


fines a “party” as "4 person * * * properly seeking and entitled 
as of right to be admitted as a party” in agency proceedings. 
But this section scarcely confers any right of intervention. 
Rather, it simply acknowledges the status of party of persons 
who have derived the "right to be admitted as a party" from some 
other source. See Office of Commmication of United Church of 
Christ v. F.C.C., 123 U.S. App. D.C. 328, 336 » 359 F. 2d 
994, 1002 (1966). Since there is no other such source, the APA 
is inapplicable. 


Plaintiffs re ions involving applications for 


intervention before agencies like the Federal Communications 
Commission is similarly misplaced. In both Church of Christ, 
supra, and American Communication Association v. United States, 


298 F. 2d 648 (C.A. 2, 1962) there was a statute which granted 

the right to judicial review to "persons aggrieved". In each 

case the Court determined that since plaintiffs fell within that 
category, they were-entitled—to—intervene_in the agency -to_make 
the right to judicial review effective. Plaintiffs are, of course, 
unable to point to a "persons aggrieved" statute here. The failure 
of Congress to enact such a statute in connection with public 
assistance programs is especially significant, because Congress 


hardly could have been unaware of the interests of individual 
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recipients in the outcome of conformity hearings. | 

What is perhaps more significant, the function of the FCC 
in licensing cases and that of HEW in a conformity hearing are 
entirely different. In a licensing proceeding, the Fcc acts as 
arbiter of the "public interest", and the views of representatives 
of any segment of the public are relevant. Ina conformity hear- 
ing, the only question is whether the State's plan conforms with 

— 1 - 

in-aid. If it does not, the Secretary may terminate payments 
to the State. And, although the Secretary could be expected to 
give careful consideration to the interests and views of welfare 
recipients, he could order a termination of grants-in-aid irrespective 
of whether those recipients favored, opposed, or were otherwise 
disposed to the termination. | 


3. Judicial Review. Plaintiffs also urge (Brief at 23-31) 


that they should be entitled to intervene in the conformity hear- 
ing because they have the right to obtain judicial review of that 
hearing's outcome. Their asserted right to judicial review is 

rested on Section 702 of the APA, 5 U.S.C. 702 (Supp. Iv) >» Which 


provides: | 


A person suffering—legal_wrong-hecauseofagency i 
act > Or adversely affected or aggrieved by 


ag action within the meaning of a relevant 
statute, is entitled f. 


But the difficulty with this argument is that it depends upon 
demonstrating the right to intervene as a party. For if there is 
no such right, plaintiffs will neither suffer "legal wrong" nor 
be "aggrieved by agency action within the meaning of a relevant 
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statute". As we have seen, plaintiffs are not covered by a 
"persons aggrieved" statute, and therefore have suffered no "legal 
wrong". And, since they have pointed to no other statute granting 
intervention, they have not been "aggrieved by agency action within 
the meaning of a relevant statute". 

Even more persuasive than the fact that plaintiffs have not 
shown @ right to judicial review, is the fact that Congress has 
precluded review of a conformity hearing by anyone but the State 


- - $e 
involved. Only recently, in the 1965 Amendments to the Act, 


Congress addressed itself to the question of review and enacted 
a new Section 1116. It pertinently provides: 
Any State which is dissatisifed with * * * 

a final determination of the Secretary under 

section [404] * * * may * * * file with the 

United States court of appeals for the circuit 

in which such State is located a petition for 

review of such determination. 
42 U.S.C. § 1326(a) (3) (Supp. IV) (emphasis supplied). The Senate 
Committee which reported the 1965 Amendments explained the purpose 
of these review provisions: 

The committee bill contains new provisions 

= * = for * * * judicial review of certain admin- 

istrative determinations under [AFDC] * * *. 

These provisions are designed to assure * * * that 

the States will be able to obtain judicial review 

of their plan proposals at an appropriate stage 

of the proceedings. 

Coming, as it does, in the specific context of a conformity 
hearing, and about thirty years after Section 404(a) was originally 


enacted, Section 1116 can only be taken as a rejection by Congress 


of the view that anyone but the State involved may seek review of 
a conformity hearing's outcome. As we stres. > a. 
OED Le SL 
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pp. 27-28, any other result would permit private organizations 
or individuals to obstruct the enforcement of decisions made by 
the Federal agency responsible for administering. AFDC. In the 
enactment of Section 1116, therefore, Congress must have intended 


to preclude a result which might so seriously disrupt the effective 
| 


and orderly administration of that program. 

4. Common Law. Lastly, plaintiffs argue (Brier 4 at 31-35) 
that, even if they have no Constitutional or statutory right to 
participate as parties in the conformity hearing, the common law 
mandates that result. The short answer is that agency procedures 
are governed exclusively by statute and regulation--not the common 
law. 

CONCLUSION 

For the reasons stated, we respectfully request that this 
Court should affirm the orders of the district court denying 
plaintiffs motions for interlocutory injunctive relief. 

Respectfully submitted, | 


WILLIAM D. RUCKELSHAUS, 
Assistant Attormey General, 


THOMAS A. FLANNERY, 
United States atiomey, 


ALAN S. ROSENTHAL, 
RAYMOND D. BATTOCCHI, 


FEBRUARY 1970. 
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STATUTORY APPENDIX 


The Social Security Act, 42 U.S.C. (Supp. IV), pertinently 


provides: 


SUBCHAPTER IV.—GRANTS TO STATES FOR. 

’ AID AND SERVICES TO NEEDY PAMILIES: 
WITH CHILDREN AND FOR CHILD-WELPARE 
SERVICES 


Paxt A—Am To Pasairs wirk DerEeNpENT CHILDREN 


$601. Appropriations. 

For the purpose of encouraging the care of de- 
pendent children in their own homes or in the 
homes or relatives by enabling each State to furnish 
financial assistance and rehabilitation and other 
services, 2s far as practicable under the conditions 
in such State, to needy dependent children and the 
parents or relatives with whom they are living to 
help maintain and strengthen family life and to help 
such parents or relatives to attain or retain capa- 
bility for the maximum self-support and personal 
independence consistent with the maintenance of 
continuing parental care and protection, there is au- 
thorized to be appropriated for each fiscal year a sum 
sufficient to carry out the purposes of this part. The 
sums made available under this section shall be used 
for making payments to States which have sub- 
mitted, and had approved by the Secretary, State 
plans for aid and services to needy families with chil- 
dren. (As amended Jan. 2, 1968, Pub. L. 90-248, title 
TZ, § 241(b) (1), 81 Stat. 916.) 


2. ns for aid and services to families 
: ene dren; contents; approval Renee 

(a) A State plan for aid and services to needy 
families with children must (1) provide that it shall 
be in effect in all political subdivisions of the State, 
and, if administered by them, be mandatory upon 
them; (2) provide for financial participation by the 
State; (3) elther provide for the establishment or 
Gesignation of a single State agency to administer 
the plan, or provide for the establishment or desig- 
nation of a single State agency to supervise the 
administration of the plan; (4) provide for granting 
n opportunity for a fair hearing before the State 
agency to any individual whose claim for aid to 
families with dependent children is denied or ts 
not acted upon with reasonable promptness; (5) 
Provide (A) such methods of administration (includ- 
ing after January 1, 1940, methods relating to the 


| 
establishment and maintenance of personnel stand- 


. ards on a merit basis, except that the Secretary shall 


ice volunteer program in providing services to appli- 
cants and recipients and in assisting any advisory 
committees established by the State agency: and 
(6) provide that the State agency will make such re- 
Ports, in such form and containing such informa- 
tion, as the Secretary may from time to time require, 
and comply with such provisions as the Secretary 
may from time to time find necessary to assure the 
correctness and verification of such reports; (7) 
except as may be otherwise provided in clause (8), 
provide that the State agency shall, in determining 
need, take into consideration any other income and 
resources of any child or relative claiming aid to fam- 
ilies with dependent chfldren, or of any other in- 
dividual (living in the same home as such child and 
relative) whose needs the State determines should be 
considered in determining the need of the child or 
relative claiming such aid, as well'as any expenses 
reasonably attributable to the earning of any such 
income; (8) provide that, in making the determina- 
tion under clause (7), the State agency— 
(A) shall with respect to any month disregard— 
) all of the earmed income! of each depend- 
ent child receiving aid to families with depend- 
ent children who ts (as determined by the State 
in accordance with standards prescribed by the 
Secretary) a full-time student or part-time 
student who is not a full-time employee attend- 
ing a school, college, or university, or a course 
of vocational or teclanica) training designed to 
fit him for gainful employment, 'and 


| 

(i) in the case of earned income of a depend- 
ent child not included under clause (1), a rela- 
tive receiving such aid, and any other individ- 
wal Qiving in the same home as such relative 
and child) whose needs are taken into account 
im making such determination, the first $30 of 
the total of such eammed income for such month 
plus one-third of thee remainder of such Income 
for such month (except that the provisions of 
this clause (1) shal not apply to earned income 


thon 632(b) (2) and €3) af this title; and 


®) @ may, sudject to the limitations pre- 
setibed by the Secretary, permit all or any portion 
pt the earned or other income to be set aside for 


to In subparagraph (A) and clause (i) of this sub- 
paragraph, disregard not more than $5 per month 
of any income; i 
except that, with respect to any month, the State 
agency shall not disregard any earned income (other 


month, the needs of such persons were met by the 
furnishing of aid under the plan; (9) provide safe- 


10) Provide, effective’ July 1, 1951, that all in- 
dividuals wishing to make application for ald to 
| 


families with dependent children shall have op- 
portunity to do so, and that aid to dependent chil- 
@ren shall be furnished with reasonable prompt- 
ness to all eligible individuals; (11) effective July 
1, 1952. provide for prompt notice to appropriate 
law-enforcement officials of the furnishing of aid 
to families with dependent children in respect of 
a child who has been deserted or abandoned by a 
parent; (12) provide, effective October 1, 1950, 
that-no aid will be furnished any individual under 
the plan with respect to any period with respect 
to which he is receiving old-age assistance under 
the State plan approved under section 302 of this 
title: (13) provide a description of the services 
which the State agency makes available to main- 
tain and strengthen family life for children, in- 
cluding a description of the steps taken to assure, 
in the provision of such services, maximum utiliza- 
tion of other agencies providing similar or related 
services; (14) provide for the development and 
application of a program for such family services, 
as defined in section 606(d) of this title. and child- 
welfare services, as defined in section 625 of this 
title, for each child and relative who receives aid 
to families with dependent children, and each ap- 
propriate individual (living in the same home as 
a relative and child receiving such aid whose needs 
are taken into account in making the determina- 
tion under clause (7)), as may be necessary in the 
light of the particular home conditions and other 
needs of such child, relative, and individual, in 
order to assist such child, relative, and individual 


family life and to foster child development: (15) _ 


(A) for the development of a program for each 


that such relative, child, and individual will 
enter the labor force and accept employment 
20 that they will become self-sufficient, and 

(1) preventing or reducing the incidence of 
births out of wedlock and otherwise strengthen- 
ing family life, 
(B) for the implementation of such programs 

(i) assuring that such relative, child, or indi- 
vidual who is referred to the Secretary of Labor 
pursuant to clause (19) 1s furnished child-care 
services and that in all appropriate cases family 
planning services are offered them, and 

(41) nm appropriate cases, providing ald to 
families with dependent children in the form of 
payments of the types described in section 
606(b) (2) of this title, and 


(C) that the acceptance by such child, relative, 
or individual of family planning services provided 
under the plan shall be voluntary on the part of 
such child, relative, or individual and shall not be 
& prerequisite to eligibility for or the receipt of 
any other service or aid under the plan, 

(D) for sach review of each such program as 
may be necessary (as frequently as may be neces- 
sary, but at least once a year) to insure that it is 
being effectively implemented. 

(E) for furnishing the Secretary with such re- 
ports as he may specify showing the results of 
such programs, and 

(F) to the extent that such programs under this 
clause or clause (14) are developed and imple- 
mented by services furnished by the staff of the 
State agency or the local agency administering 
the State plan in each of the political subdivisions 
of the State, for the establishment of a single 
organizational unit in such State or local agency. 
as the case may be, responsible for the furnishing 
of such services; 

(16) provide that where the State agency has reason 
to believe that the home in which a relative and 
child receiving aid reside is unsuitable for the child 
because of the neglect, abuse, or exploitation of such 
child it shall bring such condition to the attention 
of the appropriate court or law enforcement agencies 
in the State, providing such data with respect to the 
situation it may have; (17) provide— 

(A) for the development and implementation 
of a program under which the State agency will 

[— 

) in the case of a child born out of wedlock 
who ts receiving aid to families with dependent 
children, to establish the paternity of such child 
and secure support for him, and 

qi) in the case of any child receiving such 
aid who has been deserted or abandoned by his 
parent, to secure support for such child from 
such parent (or from any other person legally 
Mabie for such support), utilizing any reciprocal 
arrangements adopted with other States to ob- 
tain or enforce court orders for support, and 
(B) for the establishment of a single organiza- 

tional unit in the State agency or local agency 
administering the State plan in cach political sub- 
division which will be responsible for the admin- 
istration of the program referred to in clause (A); 
(18) provide for entering into cooperative arrange- 
ments with appropriate courts and law enforce- 
ment officials (A) to assist the State agency in 
administering the program referred to in clause 
(17) (A), including the entering into of financial 
arrangements with such courts and officials in 
order to assure optimum results under such pro- 
gram, and (B) with respect to any other matters 
of common concern to such courts or officials and 
the State agency or local agency administering 
the State plan; 


(19) provide— 

(A) for the prompt referral to the Secretary of 
Lebor or his representative for participation under 
a work incentive program established by part C 
of— | 

@ each appropriate child and relative who 
has attained age sixteen and is receiving aid to 
families with dependent children, 

(4) each appropriate individual (living in the 
same home as a relative and child receiving such 
aid) who has attained such age and whose needs 
are taken into account in making the deter- 
mination under section 602(a)(7) of this title, 
and ' 

(#1) any other person claiming aid under the 
Plan. (not included in clauses (i) and (ii), who, 
after being informed of the work incentive pro- 
gtams established by part C, requests such re- 
ferral unless the State agency determines that 
participation in any of such programs would be 
inimical to the welfare of such person or the 
famfly: \ 

except that the State agency shall not so refer a 
child, relative, or individual under clauses (1) and 
(i) if such child, relative, or individual is— 

(tv) a person with illness, SEES or ad- 
vanced age, 

(w> a0 remote from any of the } jects under 
the work incentive programs es ed by part 
C that he cannot effectively ener under 
any of such programs, 

Ww a child attending school full time, or 


(vit) & person whose presence in the home on 

@ substantially continuous basis is required be- 

cause of the illness or incapacity of another 

member of the household: ' 

(B) that aid under the plan will not be denied 
by reason of such referral or by reason of an indi- 
divual's participation on a project under the pro- 
gram established by section 632(b) (2) or (3) of 
this title; 

(C) for arrangements to assure that there will 
be made a non-Federal contribution to the work 
incentive programs established by part C by appro- 
priate agencies of the State or private organiza- 
tions of 20 per centum of the cost of such pro- 
grams, as specified in section 635(b) of this title; 

(D) that dd) training incentives authorized 
under section 634 of this title, and income derived 
from a special work project under the program 
established by section 632(b) (3) of this title shall 
be disregarded in determining the needs of an 
individual under section 602(a) (7): of this title, 
and (i) in determining such individual's needs 
the additional expenses attributable to his par- 
ticipation in a program established by section 
632(b) (2) or (3) of this title ie taken into 
account: ! 


(E) that, with respect to any individual referred 
pursuant to subparagraph (A) who ts participat- 
ing in a special work project under the program 
established by section 632(b) (3) of this title, (1) 
the State agency, after proper notification by the 
Secretary of Labor, will pay to such Secretary (at 
such times and in such manner as the Secretary 
of Health, Education, and Welfare prescribes) the 
- money payments such State would otherwise make 
to or on behalf of such individual (including such 
money payments with respect to such individual's 
family), or 88 per centum of such individual's 
earnings under such program. whichever is lesser 
and (i) the State agency will supplement any 
earnings receiwed by such individual by payments 
to such individmal (which payments shall be con- 
sidered aid under the plan.) to the extent that such 
payments when added to the individual's earnings 
from his participation in such special work project 
will be equal to the amount of the aid that would 
have been payable by the State agency with re- 
spect to such individual's family had he not par- 
ticipated in such special work project. pius 20 per 
centum of surh individual’s earnings from such 
special work project; and 

CP) that if and for so long as any child, relative, 
or individual (referred to the Secretary of Labor 
pursuant to subparagraph (A)(i) and (if) and 
section 607(b) C2) of this title) has been found by 
the Secretary of Labor under section 633(g) of this 
title to have refused without good cause to partici- 
pate under 2 wark incentive program established 
by part C with mespect to which the Secretary of 
Labor has determined his participation is consist- 
ent with the pmrposes of such part C, or to have 
refused without good cause to accept employment 
in which he is able to engage which is offered 
through the public employment offices of the 
State, or is otherwise offered by an employer if the 
offer of such employer is determined, after noti- 
fication by him, to be a bona fide offer of em- 
ployment— . 

@ if the relative makes such refusal, such 
relative’s needs shall not be taken into account 
tm making the determination under clause (7), 
and aid for any dependent child in the family 
im the form of payments of the type described 
in section 606(b) (2) of this title (which in such 
@ case shall be without regard to clauses (A) 
through (EZ) thereof) or section 608 of this title 
will be made; 

(i) aid with respect to a dependent child 
will be denied if a child who ts the only child 
receiving aid in the family makes such refusal; 

(ii) if there is more than one child receiving 
aid in the family, aid for any such child will be 
denied (and his needs will not be taxen into ac- 
count in making the determination under clause 
(D) if that child makes such refusal; and 

(iv) if such individual makes such refusal. 
guch individual’s needs shall not be taken into 
account in making the determination under 
clause (7); 


except that the State agency shall, for a period of 
sixty days, make payments of the type described 
im section 606(b) (2) of this title (without regard 
to clauses (A) through (E) thereof) on behalf of 
the relative specified in clause (1), or continue ald 
im the case of a child specified in clause (i) or 
(ti), or take the individual's needs into account in 
the case of an individual specified in clause (iv), 
but only if during such period such child, relative, 
ot individual accepts counseling or other services 
(which the State agency shall make available to 
such child, relative, or individual) aimed at per- 
sanding such relative, child, or individual, as the 
case may be, to participate in such program in 
accordance with the determination of the Secre- 
tary of Labor; (20) effective July 1, 1969, provide 
for aid to families with dependent children in the 
form of foster care in accordance with section 608 
of this title; (21) provide that the State agency 
will report to the Secretary, at such times (not less 
often than once each calendar quarter) and in 
such manner as the Secretary may prescribe— 

(A) the name, and social security account 
mumber, if known, of each parent of a dependent 
child or children with respect to whom aid is being 
provided under the State plan— 

(® against whom an order for the support 
and maintenance of such child or children has 
been issued by a court of competent jurisdiction 
but who is not making payments in compliance 
or partial compliance with such order, or against 
whom a petition for such an order has been 
filed in a court having jurisdiction to receive 
such petition, and 

(i) whom it has been unable to locate after 
Fequesting and utilizing information included 
in the files of the Department of Health, Edu- 
cation, and Welfare maintained pursuant to sec- 
tion 405 of this title, 


(B) the last known address of such parent and 
any information it has with respect to the date on 
which such parent could last be located at such 
address, and 

(C) such other information as the Secretary 
may specify to assist in carrying out the provi- 
sions of section 610 of this title; 

(22) provide that the State agency will, in accord- 
ance with standards prescribed by the Secretary, 
cooperate with the State agency administering or 
supervising the administration of the plan of 
another State under this part— 

(A) in locating a parent residing in such State 
(whether or not permanently) against whom a 
Petition has been filed in a court of competent 
Jurisdiction of such other State for the support and 
maintenance of a child or children of such parent 
with respect to whom aid is being provided 
under the plan of such other State, and 
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(B) in securing compliance or good faith partial 
compliance by s parent residing in such State 
(whether or not permanently) with an order is- 
sued by a court of competent jurisdiction against 
such parent for the support and maintenance of a 
child or children of such parent with respect to 
whom aid is being provided under the plan of such 
other State; and (23) provide that by July 1, 1969, 
the amounts used by the State to determine the 
needs of individuals will have been adjusted to re- 
flect fully changes in living costs since such 
amounts were established, and any maximums 
that the State imposes on the amount of aid paid 
to families will have been proportionately 
adjusted. 


. o ° ° ° 


(c) The Secretary shall, on the basis of his re- 
view of the reports received from the States under 
clause (15) of subsection (a) of this section; compile 
such data as he believes necessary and from time to 
time publish his findings as to the effectiveness of 
the programs developed and administered by the 
States under such clause. The Secretary shall an- 


such month as aid to families’ with dependent 
children in the form of medical or any other 
type of remedial care, plus (iii) the number of 
individuals, not counted under ¢lause (1) or (ii), 
with respect to whom payments described in 
section 606(b) (2) of this title are made in such 
month and included as expenditures for pur- 
poses of this paragraph or paragraph (2)); 
sae 
(B) the Federal percentage of the amount iy 
which such expenditures exceed the maximum 
which may be counted under clause (A), not 
counting so much of any expenditure with re- 
spect to any month as exceeds (i) the product 
of $32 multiplied by the total number of recip- 
ients of aid to families with dependent children 
(other than such aid in the form of foster care) 
for such month, plus (ii) the| product of $100 
multiplied by the total number of recipients of 
aid to families with dependent children in the 
form of foster care for such month; and 


(2) in the case of Puerto Rico, the Virgin 


Islands, and Guam, an amount equal to one-half 
nually report to the Congress (with the first such 
report being made on or before July 1, 1970) on the of the total of the sums expended during such 


programs developed and administered by each State quarter as aid to families with dependent chil- 
under such clause (15). (As amended July 30, 1965, dren under the Soe plan pecans eae 
Pub. L. 89-97, title IV, §§ 403(b), 410, 79 Stat. 418, so DS ee ae ce aie = oe 
423; Jan. 2, 1968, Pub. L. 90-248, title I, $$ 201(a), chap duals wh recipien: 


(b), 202(a), >), 204(b), (e), 205(a), 210(a) (2), of money payments under such plan and other 


211(a), 213(b), 81 Stat. 877, 879, 881, 890, 892, 895. 
896, 898.) 


$603. Payment to States; computation of amounts. 

(a) From the sums appropriated therefor, the 
Secretary of the Treasury shall (subject to subsec- 
tion (d) of this section) pay to each State which 
has an approved plan for aid and services to 
needy families with children, for each quarter, be- 
ginning with the quarter commencing October 1, 
1958— 

(1) in the case of any State other than Puerto 
Rico, the Virgin Islands, and Guam, an amount 
equal to the sum of the following proportions of 
the total amounts expended during such quarter 
as aid to families with dependent children under 
the State plan (including expenditures for pre- 
miums under part B of subchapter XVITUI of this 
chapter for individuals who are recipients of 
money payments under such plan and other in- 
surance premiums for medical or any other type 
of remedial care or the cost thereof) — 

(A) five-sixths of such expenditures not 
counting so much of any expenditure with re- 
spect to any month as exceeds the product of 
$18 multiplied by the total number of recipients 
of aid to families with dependent children for 
such month (which total number, for purposes 
of this subsection means (1) the number of in- 
dividuals with respect to whom such ald in the 
form of money payments is paid for such month, 
plus (11) the number of other Individuals with 
respect to whom expenditures were made in 


insurance premiums for medical or any other type 
of remedial care or the cost thereof), not counting 


so much of any expenditure with respect to any 


month as exceeds $18 multiplied by the total num- 
ber of recipients of such aid for such month: and 
(3) in the case of any State, an amount equal to 


* the sum of the following proportions of the total 


amounts expended during such quarter as found 


necessary by the Secretary of Health, Education, 


and Welfare for the proper and efficient adminis- 
tration of the State plan— 
(A) 15 per centum of so much of such expend 
itures as are for— 

@® any of the services described in clauses 
(14) and (15) of section 602(a) of this title 
which are provided to any child or relative 
who is receiving aid under the plan, or to any 
other individual (living in the same home 
as such relative and child) whose needs are 
taken into account in making the determina- 
tion under clause (7) of such section, 

(i) any of the services described in clauses 
(14) and (15) of section 602(a) of this title 
which are provided to any child or relative 
who is applying for aid to families with de- 
pendent children or who, within such period 
or periods as the Secretary may prescribe, has 
been or ts likely to become an applicant for 
or recipient of such aid, or | 

(ii) the training of personnel employed or 
preparing for employment by the State agency 
or by the local agency administering the plan 
in the political subdivision; ‘plus 
(B) one-half of the SELES of such ex- 

penditures. 


‘The services referred to in subparagraph (A) shall 
include only— 
(C) services provided by the sta of the State 
agency. or of the local agency administering the 
State plan in the political subdivision: Pro- 
vided, That no funds authorized under this past 
shall de available for services defined as voca- 
tional rehabilitation, services under the Voca- 
tonal Rehabilitation Act (i) which are available 
to individuals in need of them under programs 
for their rehabilitation carried on under a State 
plan approved under such Act. or (i) which the 
State ageney or agenties administering or super- 
vising the administration of the State plan ap- 
proved under such Act are able and willing to 
provide if reimbursed for the cost thereof pur- 
suant to agreement under subparagraph Mm, 
provided by such staZ, and 
(D) sabject to limitations prescribed by th 
Secretary. services which in the judgment of the 
State agency cannot be as economically or 8s 
eflectively provided by the staf of such Srate 
or local agency and are not otherwise reasonably 
available to individuals in need of them, and 
which are provided, pursuant to agreement with 
the State agency. by the State health authority 
or the State agency or agencies administering or 
supervising the administration of the State plan 
for vocational rehabilitation services approved 
under the Vocational Rehabilitation Act or by 
any other State agency which the Secretary may 
determine to be appropriate (whether provided 
by its staff or by contract with public (local) 
or nonprofit private agencies) ; 
except that services described in clause (i of 
subparagraph (E) hereof may be provided only 
pursuant to agreement with such State agency or 
administering or supervising the admin- 

istration of the State plan for vocational rehabili- 
tation services so approved: and except that, to 
the extent specified by the Secretary. child-welfare 
services, family planning services, and family serv- 
fees may be provided from sources other than those 
referred to in subparagraphs ‘C) and (D). The 
portion of the amount expended for administra- 
thon of the State plan to which subparagraph (A) 
applies and the portion thereof to which sub- 
paragraph (B) applies shall be determined in ac- 
cordance with such methods and procedures as 
may be permitted by the Secretary. 

(4) Repealed. Pub. L. 90-242, title II, § 201‘e) 
(3), Jan. 2, 1968, 81 Stat. 820. 

(5) im the case of any State, an amount equal 
to the sum of— 

(A) 50 per centum of the total amount ex- 
pended under the State plan during such quarter 
as emergency assistance to needy families with 
children in the form of payments or care speci- 
fied in paragraph (1) of section 606(e) of this 
title, and 

(B) 75 per centum of the total amount ex- 
pended under the State plan during such 
quarter as emergency assistance to needy fami- 
Hes with children in the form of services speci- 
fied in paragraph (1) of section 606(e) of this 
title. 


The number of individuals with respect to whom 
payments described in section 606(b) (2) of this title 
are made for any month, who may be included as 
recipients of aid to families with dependent children 
for purposes of paragraph (1) or (2), may not ex- 
ceed 10 per centum of the number of other recipients 
of aid to families with dependent children for such 
month. In computing such 10 percent, there shall not 
be taken into account individuals with respect to 
whom such payments are made for any month in 
accordance with section 602(a) (19) (F) of this title. 


(c) Repealed. Pub. L. 90-248, title II, $ 201(e) (1), 
Jan. 2, 1968, 81 Stat. 880. 

(&) (1) Notwithstanding any other provision of 
this chapter (except the succeeding paragraphs of 
this subsection), the average monthly number of 
dependent children under the age of 18 who have 
been deprived of parental support or care by reason 
of the continued absence from the home of a parent 
with respect to whom payments under this section 
May be made to a State for any calendar quarter 


after June 30, 1969, shall not exceed the number 
which bears the same ratio to the total population 
of such State under the age of 18 on the first day 
of the year in which such quarter falls as the 
average monthly number of such dependent children 
under the age of 18 with respect to whom payments 
under this section were made to such State for the 
calendar quarter beginning January 1, 1968, bore to 
the total population of such State under the age of 
18 on that date. 

(2) In the case of any State which is determined 
by the Secretary to have effectuated, in compliance 
with or in reliance upon or in consideration of a 
Judicial decision (as defined in paragraph (3)), a 
policy of providing aid to families with dependent 
children under its State plan approved under this 
part to or on behalf of individuals who, except for 
such policy, would not be eligible for such ald, the 
average monthly number of dependent children un- 
der the age of 18 who have been deprived of parental 
support or care by reason of the continued absence 
from the home of a parent with respect to whom 
payments under this section were made to the State 
for the calendar quarter beginning January 1, 1968, 
shall, for purposes of applying the provisions of 
paragraph (1), be increased by the average monthly 
number, in the calendar quarter beginning April 
1, 1969, of children under the age of 18 who are 
deprived of parental support or care by reason of 
the continued absence from the home of a parent 
and who by reason of such policy began to receive 
such aid after March 1968 and received such aid 
during the calendar quarter beginning April 1, 1969. 

(3) As used in paragraph (2), the term “judicial 
decision” means any decision by a court of the 
United States of competent jurisdiction in any case 
or controversy im which there is decided the issue 
of the validity, under the United States Constitu- 
tion, of any law, rule, regulation, or policy of a 
State under which ald to families with dependent 
children ts denied to individuals otherwise eligible 
therefor because of failure to mect duration of resi- 
dence requirements or because of the relationship 
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between a male individual and the mother of the 
child or children with respect to whom such aid 

, (As amended July 30, 1965, Pub. L. 
89-97, title I, § 122, Iv, §401(c), 79 Stat. 353, 
415; Jan. 2, 1968, Pub. L. 90-248, title 1, $$ 201(¢)— 
(e), 205(b), 206¢a), 207(b), 208, 241(b) (2), @). 
81 Stat. 879, 880, 992—894, 916; June 28, 1968, Pub. 
L. 90-364, title IN, $301, 82 Stat. 273.) 


H ents on deviation from uired 
$604 erjons of plan He failure to comply therewith. 
(a) In the case of any State plan for aid and 
‘ to needy’ families with children which has 
peen approved by the Secretary, if the Secretary. 
after reasonable notice and opportunity for hearing 
to the State agency administering or supervising 
the administration of such plan, finds— 

() that the plan has been so changed as to 
impose any residence requirement prohibited by 
section’602(b) of this title, or that in the admin- 
istration of the plan any such prohibited require- 
ment is imposed, with the knowledge of such State 
agency, in # substantial number of cases; oF 

(2) that in the administration of the plan there 
ts a failure to comply substantially with any pro- 
vision required by section 602(a) of this title to be 


(or in his discretion, that payments will be limited 
to categories under or parts of the State plan not 
affected by such failure) until. the Secretary is satis- 
fied that such prohibited requirement is no longer 50 
imposed, and that there is no longer any such failure 
to comply. Until he is so satisfied he shall make no 
further payments to such State (or shall limit pay- 
ments to categories under or parts of the State plan 
not affected by such failure) . 

(b) No payment to which a State ts otherwise en- 
titled under this part for any period before Septem- 
ber 1, 1962, shall be withheld by reason of any action 
taken pursuant to a State statute which requires 
that ald be denied under the State plan approved 
under this part with respect to a child because of 
the conditions in the home in which the child 
resides; nor shall any such payment be withheld for 
any period beginning on or after such date by rea- 
son of any action taken pursuant to such a statute 
{f provision is otherwise made pursuant to a State 
statute for adequate care and assistance with respect 
to such child. KAs amended Jan. 2, 1968, Pub. L. 90- 
248, title II, §§ 241(b) (4), 245, 81 Stat. 916, 918.) 


$606. Definitions. 

When used in this part— 

(a) The term “dependent child” means a needy 
child (1) who has been deprived of parental support 
or care by reason of the death, continued absence 
from the home, or physical or mental incapacity of 
@ parent, and who is living with his father, mother, 


of this title), and (2) payments with respect to any 
dependent child (including ts to meet the 
needs of the relative, and the relative’s spouse, with 
whom such child is living, and the needs of any other 
individual living in the same home {f such needs are 
taken into account in making the determination 
under section 602 (a) (7) of this title) which do not 
meet the preceding requirements of this subsection, 
but which would meet such requirements except that 
such payments are made to an individual 
who (as determined in accordance with standards 
prescribed by the Secretary) is interested in or con- 
cerned with the welfare of such child or relative, or 
are made on behalf of such child of relative directly 
to a person furnishing food, living jaccommodations. 
or other goods, sexvices, or items to'or for such child, 
relative, or other individual, but only with respect 
to a State whose State plan approved under section 
602 of this title incindes provision for— 

(A) determination by the State agency that the 
relative of the ehild with respect to whom such 
payments are meade has such inability to manage 
funds that making payments to him would be con- 
trary to the welfare of the child, and, therefore, it 
ts necessary to provide such aid with respect to 
such child and relative through payments de- 
scribed in this clause (2) ; } 

(B) undertaking and continuing special efforts 
to develop greater ability on thé part of the rela- 
tive to manage finds in such manner as to protect 
the welfare of the family; | 


(C) periodic review by such State agency of the 
Getermination under clause (A) to ascertain 
whether conditions justifying such determination 
still exist, with provision for termination of such 
payments if they do not and for seeking judicial 
appointment of a guardian or other legal repre- 
sentative, as described in section 1311 of this title, 
if and when it appears that the need for such pay- 
ments is continuing, or is likely to continue, beyond 
& period specified by the Secretary: 

@) aid in the form of foster home care in be- 
half of children described in section 603:a) of this 
title: and 

(© opportunity for a fair hearing before the 
State agency on the determination referred to in 
Clacse (A) for any individual with respect to 
whor it is made: 

(@) The term “family services” means services to 
2 family or any member thereof for the purpose of 
preserving, rehabilitating. reuniting, or strengthen- 
ing the family. and such other services as will assist 
members of a family to attain or retain capabilit 
for the maximum self-suppozt and personal 


(e) (2) The term “emergency astistance to needy 
families with children” means any of the following. 
furnished for a period not in excess of 30 days in 
any 12-month period, in the case of a needy child 
under the age of 21 who fs (or. within such period as 
may be specified by the Secretary, has been) ving 
with any of the relatives specified in subsection ‘a) 
(1) of this section in a place of residence maintained 
by one or more of such relatives as his or their own 
home, but only where such child is without available 
resources, the payments, care, or services involved 
are necessary to avoid destitution of such child or 
to provide living arrangements in a home for such 
child, and such destitutior. or need for living ar- 
Tangements did not arise because such child or rela- 
tive refused without good cause to accept employ- 
ment or training for employment— 

{A) money payments, payments in kind, or such 
other payments as the State agency may specify 
with respect to, or medical care or any other type 
of remedial care recognized under State law on 
behalf of, such child or any other member of the 
household in which he is living. and 

@B) such services as may be specified by the 
Secretary: 

but only with respect to a State whose State plan 
approved under section 602 of this title includes 
Provision for such assistance. 

(2) Emergency assistance as authorized under 
Paragraph (1) may be provided under the condi- 
tions specified in such paragraph to migrant workers 
with families in the State or in such part or parts 
thereof as the State shall designate. ‘As amended 
July 30, 1965, Pub. L. 89-97, title IV, § 409, 79 Stat. 
422; Jan. 2, 1968, Pub L. 90-248, title II, 95 201/f), 
206(b) , 207(a), 241(b) (5), 81 Stat. 880, 893, 916.) 


§ 607. Dependent children of unemployed parents; ter- 
mination date; definition. 

(a) The term “dependent child” shall, notwith- 
standing section 606(a) of this title, include a needy 
child who meets the requirements of section 606(a) 
(2) of this title who has been deprived of parental 
support or care by reason of the unemployment (as 
determined in accordance with standards prescribed 
by the Secretary) of his father, and who is living 
with any of the relatives specified in section 606(a) 
(1 of this title in a place of residence maintained by 
one or more of such relatives as his (or their) own 
home. 

(>) The provisions of subsection (a) of this sec- 
tion shall be applicable to a State if the State’s plan 
approved under section 602 of this title. 

(1) requires the payment of aid to families with 
dependent children with respect to a dependent 
child as defined in subsection (a) of this section 
when— 

(A) such child’s father has not been employed 
(as determined in accordance with standards 
prescribed by the Secretary) for at least 30 days 
prior to the receipt of such aid, 

(B) such father has not without good cause, 
within such period (of not less than 30 days) as 
may be prescribed by the Secretary, refused a 
bona fide offer of employment or training for 
employment, and 

(C)() such father has 6 or more quarters 
of work (as defined in subsection (d) (1) of this 
section) in any 13-calendar-quarter period end- 
ing within one year prior to the application for 
such aid or (ii) he recelved unemployment com- 
pensation under an unemployment compen- 
sation law of a State or of the United States, 
or he was qualified (within the meaning of sub- 


$1316. Administrative and judicial review of public 
assistance determinations. 

(a) (1) Whenever a State plan 1s submitted to 
the Secretary by a State for approval under sub- 
chapter I, X, XIV, XVI, or XIX of this chapter, 
or part A of subchapter IV of this chapter, he 
shall, not later than 90 days after the date the’ 
plan is submitted to him, make a determination as 
to whether it conforms to the requirements for ap- 
Proval under such subchapter. The 90-day period 
provided herein may be extended by written agree- 
ment of the Secretary and the affected State. 

(2) Any State dissatisfied with a determination of 
the Secretary under paragraph (1) of this subsec- 
tion with respect to any plan may, within 60 days 
after it has been notified of such determination, file 
@ petition with the Sccretary for reconsideration of 
the issue of whether such plan conforms to the re- 
Quirements for approval under such subchapter. 
Within 30 days after receipt of such 2 petition, the 
Secretary shall notify the State of the time and place 
at which a hearing will be held for the purpose of 
reconsidering such issue. Such hearing shall be held 


not less than 20 days nor more than 60 days after 
the date notice of such hearing is furnished to such 
State, unless the Secretary and such State agree in 
writing to holding the hearing at another time. The 
Secretary shall affirm, modify, or reverse his original 
determination within 60 days of the conclusion of 
the hearing. 

(3) Any State which is dissatisfied with a final 
determination made by the Secretary on such a re- 
consideration or a final determination of the Secre- 
tary under sections 304, 604, 1204, 1354, 1384, or 1396¢ 
of this title may, within 60 days after it has been 
notified of such determination, file with the United 
States court of appeals for the circuit in which such 
State is located w petition for review of such deter- 
mination. A copy of the petition shall be forthwith 
transmitted by the clerk of the court to the Secretary. 
The Secretary thereupon shall file in the court the 
record of the proceedings on which he based his 
determination 2s provided in section 2112 of Title 28. 

(4) The findings of fact by the Secretary, if sup- 
ported by substantial evidence, shall be conclusive; 
but the court, for good cause shown, may remand 
the case to the Secretary to take further evidence, 
and the Secretary may thereupon make new or mod- 
ified findings of fact and may modify his previous 
action, and shall certify to the court the transcript 
and record of the further proceedings. Such new or 
modified findings of fact shall likewise be conclusive 
if supported by substantial evidence. 


| 
(5) The court shali have jurisdiction to affirm the 


action of the Secretary or to set it aside, in whole or 
in part. The Judgment of the court shall be subject 
to review by the Supreme Court of the United States 
upon certiorari or certification asi provided in sec- 
tion 1254 of Title 28. : 

(b) Por the purposes of subsection (a) of this sec- 
tion, any amendment of a State plan approved under 
subchapter I, X, XIV, XVI, or of this chapter, 
or part A of subchapter IV of this chapter, may, at 
the option of the State, be treated as the submission 
of a new State plan. 1 

(c) Action pursuant to an initial determination of 
the Secretary described in subsection (a) of this sec- 
tion shall not be stayed pending reconsideration, but 
in the event that the Secretary subsequently deter- 
mines that his initial determination was incorrect he 
shall certify restitution forthwith in a lump sum of 
any funds incorrectly withheld or otherwise denied. 

(a) Whenever the Secretary determines that any 
item or class of items on account of which Federal 
financial participation is claimed under subchapter 
I, X, XIV, XVI, or XTX of this chapter, or part A of 
subchapter IV of this chapter. shall be disallowed 
for such participation, the State/shall be entitled 
to and upon request shall receive a reconsideration 
of the disallowance. [Aug. 14, 1935, ch. 531, title XI, 
$1116, as added July 30, 1965, Pub. L. 89-97, title IV, 
$404(a), 79 Stat. 419, and amended Jan. 2, 1968, 
Pub. L. 90-248, title II, § 241(c) (5), 81 Stat. 917.) 


The Administrative Procedure Act, 5 U.S.C. (Supp. Iv), per- 


tinently provides: 


\§551. Definitions. 
For the purpose of this subchapter— 

(1) “agency” means each authority of the Gov- 
ernment of the United States, whether or not it is 
within or subject to review by another agency, but 
does not include— 

(A) the Congress; 

(B) the courts of the United States: 

(C) the governments of the territories or pos- 
sessions of the United States; 

(D) the government of the District of Colum- 


or except as to the requirements of section 552 
of this title— 

(E) agencies composed of representatives of 
the parties or of representatives of organiza- 
tions of the parties to the disputes determined 
by them; 

(P) courts martial and military commissions; 

(@) military authority exercised in the field 
in time of war or in occupied territory; or 

(H) functions conferred by sections 1738, 
1739, 1743, and 1744 of title 12; chapter 2 of title 
41; or sections 1622, 1884, 1891-1902, and former 
section 1641(b) (2), of title 50, appendix; 


| 

(2) “person” includes an individual, partner- 
ship, corporation, association, or public or private 
organization other than an agency: 

«) “party” includes a person or agency named 
or admitted as a party, or properly seeking and 
entitled as of right to be admitted|as a party, in an 
agency proceeding, and a person or agency admit- 
ted by an agency as a party for limited purposes; 

«@) “rule” means the whole or a part of an 
agency statement of general or particular applica- 
bility and future effect designed to implement. 
interpret, or prescribe law or policy or describing 
the organization, procedure, or practice require- 
ments of an agency and includes the approval or 
prescription for the future of rates, wages, corpo- 
rate of financial structures or reorganizations 
thereof, prices, facilities, appliances, services or 

allowances therefor or of valuations, costs, or 
accounting, or practices bearing on any of the 
foregoing: 

(8) “rule making” means agency process for 
formulating, amending, or repealing a rule; 

(6) “order” means the whole or a part of a final 
disposition, whether affirmative, negative, injunc- 
tive, or declaratory in form, of an agency in & 


- 9b - 


matter other than rule making but including 


licensing: 
(> ~“adjudication™ means agency process for 


privilege. exemption. or exception: or 
oO taking of other action on the application 
or petition of, and beneficial to, a person: 

(12> “agency proceeding” means an sgency 
process as defined by paragraphs (5), (D, and (9) 
of this section: and 

(13> “agency action™ includes the whole or a 
part af an agency rule. order, Neense, sanction. 
relief, ex the equivalent or denial thereof, or failure 
to act 

(Pub. L_ 89-554, Sept. 6, 1966, 80 Stat. 381.) 


$553 Rule making. 
(a) ‘Ths section applies, according to the provi- 
sions theseof, except to the extent that there is 
ved — 
es 2 military or foreign affairs function of the 
United States: or 
(2) m matter relating to agency management 
or persmnnel or to public property. loans, grants. 
benefits. or contracts. 
(b> Gemera! notice of proposed rule making shall 
be publistaed in the Federal Register, unless persons 


subject thereto are named and either personally 
served or otherwise have actual notice thereof in 
accordance with law. The notice shall include— 

(1) a statement of the time, place, and nature 
of public rule making proceedings; 

(2) reference to the legal authority under which 
the rule ts proposed; and 

(3) either the terms of substance of the pro- 
posed rule or a description of the subjects and 
tssues involved. 

Except when notice or hearing is required by statute, 
this subsection does not apply — 

(A) to interpretative rules, general statements 
of policy, or rules of agency organization, proce- 
dure, or practice; or 

@®) when the agency for good cause finds (and 
tmeorporates the finding and a brief statement of 
reasons therefor in the rules issued) that notice 
and public procedure thereon are impracticable, 
ummecessary, or contrary to the public interest. 
(e) After notice required by this section, the 

agency shall give interested persons an opportunity 
to participate in the ruling making through sub- 
mission of written data, views, or arguments with or 
without opportunity for oral presentation. After 
consideration of the relevant matter presented, the 
agency shall incorporate in the rules adopted a con- 
cise general statement of their basis and purpose. 
When rules are required by statute to be made on 
the record after opportunity for an agency hearing, 
sections 556 and 557 of this title apply instead of 
this subsection. 

(@ The required publication or service of a sub- 
stantive rule shall be made not less than 30 days 
before its effective date, except— ees 

_ @) & substantive rule which grants or recog- 

tises an exemption or relieves a restriction; 

(2) interpretative rules and statements of 
policy; or 

(3) as otherwise provided by the agency for 
good cause found and published with the rule. 
se) Each agency shall give an interested person 

the right to petition for the issuance, amendment, 
or repeal of a rule. (Pub. L. 89-554, Sept. 6, 1966, 80 
Stat. 383.) 


§554. Adjudications. 

(a) This section applies, according to the provi- 
sions thereof, in every case of adjudication required 
by statute to be determined on the record after op- 
portunity for an agency hearing, except to the ex- 
tent that there is involved— 

(1) a matter subject to a subsequent trial of the 
law and the facts de novo in a court; 

(2) the selection or tenure of an employee, ex- 
cept s hearing examiner appointed under section 
3105 of this title; 

(3) proceedings in which decisions rest solely 
on inspections, tests, or elections; 


(4) the conduct of military or foreign affairs 
functions; 

(5) cases in which an agency 1s acting as an 
agent for a court; or 

(6) the certification of worker representatives. 
(b) Persons entitled to notice of an agency hear- 

ing shall be timely informed of— 

(1) the time, place, and nature of the hearings. 

(2) the legal authority and jurisdiction under 
which the hearing is to be held; and 

(3) the matters of fact and law asserted. 

When privabe persons are the moving parties, 
other parties to the proceeding shall give prompt 
notice of issues controverted in fact or law; and in 
other instances agencies may by rule require respon- 
sive pleading. In fixing the time and place for 
hearings, due regard shall be had for the conven- 
fence and necessity of the parties or their repre- 
sentatives. 

(c) The agency shall give all interested parties 
opportunity for— 

(1) the submission and consideration of facts. 
arguments, offers of settlement, or proposals of 
adjustment when time, the nature of the proceed- 
ing, and the public interest permit; and 

(2) to the extent that the parties are unable so 
to determine a controversy by consent, hearing 
and decisian on notice and in accordance with 
sections 556 and 557 of this title. 

(a) The employee who presides at the reception 
of evidence pursuant to section 556 of this title shall 
make the recammended decision or initial decision 
required by section 557 of this title, unless he be- 
comes unavailable to the agency. Except to the 
extent required for the disposition of ex parte mat- 
ters as authorized by law, such an employee may 
not— 

(1) consalt a person or party on a fact in issue. 
unless on natice and opportunity for all parties to 
participate: or 

(2) be responsible to or subject to the super- 
vision or direction of an employee or agent en- 
gaged in the performance of investigative or pros- 
ecuting functions for an agency 

An employee or agent engaged in the performance 
of investigative or prosecuting functions for an agen- 
cy in a case may not, in that or a factually related 
case, participmte or advise in the decision, recom- 
mended decision, or agency review pursuant to sec- 
tion 557 of titis title, except as witness or counsel in 
publis proceedings. This subsection does not 

apply— 

(A) in determining applications for initial 
licenses; 

(B) to proceedings involving the validity or ap- 
plication of rates, facilities, or practices of public 
utilities or carriers; or 

(C) to the agency or a member or members of 
the body comprising the agency. 

(e) The agency, with like effect as in the case of 
other orders, and in its sound discretion, may issue 
a declaratory order to terminate a controversy or re- 
move uncertainty. (Pub. L. 89-554, Sept. 6, 1966. 80 
Stat. 384.) 


$555. Ancillary matters. ' 

(a) This section applies, according to the provi- 
sions thereof, except as otherwise ptovided by this 
subchapter. i 

(b) A person compelled to appear in person before 
an agency or representative thereof js entitled to be 
accompanied, represented, and advised by counsel or, 
if permitted by the agency, by other qualified repre- 
sentative. A party is entitled to appear in person 
or by or with counsel cr other duly qualified repre- 
sentative in an agency proceeding. | So far as the 
orderly conduct of public business permits, an inter- 
ested person may appear before an agency or its 
responsible employees for the presentation, adjust- 
ment, or determination of an issue, request, or con- 
troversy in a proceeding, whether interlocutory, 
summary, or otherwise, or in connection with an 
agency function. With due regard for the conven- 
fence and necessity of the parties or their representa- 
tives and within a reasonable time, each agency 
shall proceed to conclude a matter presented to it. 
This subsection does not grant or dehy a person who 
is not 2 Imwyer the right to appear for or represent 
others before an agency or in an agency proceeding. 

(c) Proeess, requirement of a report, inspection, 
or other Bavestigative act or demand may not be 
issued, macie, or enforced except as authorized by 
law. A person compelled to submit data or evidence 
is entitled to retain or, on payment of lawfully pre- 
scribed casts, procure a copy or transcript thereof, 
except that in a nonpublic investigatory proceeding 
the witness may for good cause be limited to inspec- 
tion of tim official transcript of his testimony. 

(a) Agency subpenas authorized! by law shall be 
issued to a party on request and, when required by 
rules of procedure, on a statement or showing of 
general melevance and reasonable scope of the evi- 
dence somght. On contest, the court shall sustain 
the subpema or similar process or démand to the ex- 
tent that it is found to be in accordance with law. 
In a proceeding for enforcement, the court shall is- 
sue an oxsier requiring the appeararice of the witness 
or the production of the evidence or data within a 
reasonabiie time under penalty of! punishment for 
contempt in case of contumacious failure to comply. 

(e) Prompt notice shall be given of the denial in 
whole ar in part of a written application, petition, 
or other xequest of an interested) person made in 
connectian with any agency proceedings. Except in 
affirming .a prior denial or when the denial is self- 
explanatory, the notice shall be atcompanied by a 
brief stanement of the grounds forjdenial. (Pub. L. 
89-554. Sept. 6, 1966, 80 Stat. 385.) 


§556. Hearings; presiding employees; powers and 
duties; burden of proof; evidence; record as basis 
of diecision. i 
(a) ‘This section applies, according to the provi- 
sions thnereof, to hearings required; by section 553 or 
554 of tthis title to be conducted in accordance with 
this secttion. 
(b) ‘There shall preside at the taking of evidence— 
(12) the agency; ‘ 
(2) one or more members of the body which 


comyprises the agency; or 


(3) one or more hearing examiners appointed 
under section 3205 of this title. 
This subchapter does not supersede the conduct of 
specified classes of proceedings, in whole or in part, 
by or before boards or other employees specially pro- 
vided for by oy designated under statute. The func- 
tions of presiding employees and of employees par- 
tieipating in decisions in accordance with section 
557 of this title shall be conducted in an impartial 
manner. A presiding or participating employee may 
at any time disqualify hirnself. On the filing in good 
faith of a timely and sufficient aSSdavit of personal 
bias or other disqualification of a presiding or par- 
tieipating employee, the agency shall determine the 
matter as & part of the record and decision in the 
case. 
(© Subject to published rules of the agency and 
within its powers, employees presiding at hearings 


(2) administer oaths and affirmations; 
(2) issue subpenas authorized by law; 
(3) rule on offers of proof and receive relevant 


evidence: : 

(4) take depositions or have depositions taken 
when the ends of fustice would be served: 

(5) regulate the course of the hearing: 

(6) hold conferences for the settlement or sim- 
plification of the issues by consen: of the parties: 

(D dispose of procedural requests or similar 
matters; 

(8) make or recommend decisions in accordance 
with section 557 of this'title: and 

(9) take other action authorized by agency rule 
consistent with this subchapter. 

(@ Except as otherwise provided by statute, the 
proponent of a rule or order has the burden of proof. 
Any oral or documentary evidence may be received, 
but the agency as a matter of policy shall provide 
for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence. A sanction may not be im- 
posed or rule or order issued except on consideration 
of the whole record or those parts thereof cited by 2 
party and supported by and in accordance with the 
reliable, probative, and substantial evidence. A 
party is entitled to present his case or defense by 
oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as 
may be required for a full and true disclosure of 
the facts. In rule making or determining claims 
for money or benefits or applications for initial 
licenses an agency may, when a party will not be 
Drejudiced thereby, adopt procedures for the sub- 
mission of all or part of the evidence in written form. 

(e) The transcript of testimony and exhibits, to- 
gether with all papers and requests filed in the pro- 
ceeding, constitutes the exclusive record for decision 
in accordance with section 557 of this title and, on 
payment of lawfully prescribed costs, shall be made 
available to the parties. When an agency decision 
Tests on official notice of a material fact not appear- 
ing in the evidence in the record, a party is entitled, 
on timely request, to an opportunity to show the 
— (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 

.) 


§557. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents of de- 
cisions: record. 

(a) This section applies, according to the pro- 
visions thereof, when a hearing is required to be 
conducted in accordance with section 556 of this title. 

(b) When the agency did not preside at the recep- 
tion of the evidence, the presiding employee or, in 
cases not subject to section 554(d) of this title, an 
employee qualified to preside at hearings pursuant 
to section 556 of this title, shall initially decide the 
case unless the agency requires, elther in specific 
cases or by general rule, the entire record to be cer- 
tifled to it for decision. When the presiding em- 
ployee makes an initial decision, that decision then 
becomes the decision of the agency without further 
procedings unless there is an appeal to. or review on 
motion of, the agency within time provided by rule. 
On appeal from or review of the initial decision, the 
agency has all the powers which it would have in 
making the initial decision except as it may limit 
the issues om notice or by rule. When the agency 
makes the decision without having presided at the 
reception of the evidence, the presiding employee or 
an employee qualified to preside at hearings pur- 
suant to section 556 of this title shall first recom- 
mend a decision, except that in rule making or 
determining applications for initial licenses— 

(1) instead thereof the agency may issue a ten- 
tative decision or one of its responsible employees 
may recommend a decision; or 

(2) this procedure may be omitted in a case in 
which the agency finds on the record that due and 
timely execaztion of its functions imperatively and 
unavoidably so requires. 

(c) Before a recommended, initial, or tentative 
decision, or 2 decision on agency review of the deci- 
sion of subormfinate employees, the parties are en- 
titled to a remsonable opportunity to submit for the 
consideration of the employees participating in the 
decisions— 

(1) propesed findings and conclusions; or 

(2) exceptions to the decisions or recommended 
decisions af subordinate employees or to tentative 
agency decisions; and 


(3) supporting reasons for the exceptions or 
proposed findings or conclusions. 

The record shall show the ruling on each finding, 
conclusion, or exception presented. All decisions, 
including initial, recommended, and tentative deci- 
sions, are a part of the record and shall include a 
statement of— 

(A) findings and conclusions, and the reasons 
or basis therefor, on all the material issues of fact, 
law, or discretion presented on the record; and 

(B) the appropriate rule, order, sanction, relief, 
or denial thereof. 

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 387.) 


$558. Imposition of sanctions; determination of ap- 
plications for licenses; suspension, revocation, 
and expiration of licenses. 


(a) This section applies, according to the provi- 
sions thereof, to the exercise of a power or authority. 
(b) A sanction may not be imposed or a substan- 
tive rule or order issued except within jurisdiction 
delegated to the agency and as authorized by law. 
(ce) When application is made for a license re- 
quired by law, the agency, with due regard for the 
rights and privileges of all the interested parties or 
adversely affected persons and within a reasonable 
time, shall set and complete proceedings required to 
be conducted in accordance with sections 556 and 
557 of this title or other proceedings required by law 
and shall make its decision. Except in cases of will- 
fulness or those in which public health, interest, 
or safety requires otherwise, the withdrawal, sus- 
pension, revocation, or annulment of a license is 
lawtui' only if, before the institution of agency pro- 
ceedings therefor, the licensee has been given— 
(1) notice by the agency in writing of the facts 
or conduct which may warrant the action; and 
(2) opportunity to demonstrate or achieve 
compliance with all lawful requirements. 
When the licensee has made timely and sufficient 
application for a renewal or a new license in accord- 
ance with agency rules, a license with reference to 
an activity of a continuing nature does not expire 


§559. Effect on other laws; effect of subsequent 
statute. 

This subchapter, chapter 7, and sections 1305, 
3105, 3344, 4301(2) (E), 5362, and 7521, and the pro- 
visions of section 5335(a) (B) of this title that relate 
to hearing examiners, do not limit or repeal addi- 
tional requirements imposed by statute or otherwise 
recognized by law. Except as otherwise required by 
law, requirements or privileges relating to evidence 
or procedure apply equally to agencies and persons. 
Each agency is granted the authority necessary to 
comply with the requirements of this subchapter 
through the tssuance of rules or otherwise. Subse- 
quent statute may not be held to supersede or modify 
this subchapter, chapter 7, sections 1305, 3105, 3344, 
4301(2) (E), 5362, or 7521, or the provisions of sec- 
tion 5335(a)(B) of this title that relate to hearing 
examiners, except to the extent that it does so ex- 
Pressly. (Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 388.) 


Chapter 7—JUDICIAL REVIEW 


. Application; definitions. 

. Right of review. 

. Form and venue of proceeding. 
. Actions reviewable. 

. Relief pending review. 

. Scope of review. 


$701. Application; definitions. | 
(a) This chapter applies, according to the provi- 
sions thereof, except to the extent that— 

(1) statutes preclude judicial review: or 

(25 agency action is committed to agency dis- 
cretion by law. i 
(b) For the purpose of this chapter— 

(1) “agency” means each authority of the 
Government of the United States, whether or not 
it is within or subject to review by another 
agency, but does not include— | 

(A) the Congress; ! 

(B) the courts of the United States: 

(C) the governments of the territories or 
possessions of the United States: 


(D) the government of the District of 
Columbia; 

(E) agencies composed of representatives of 
the parties or of representatives of organiza- 
tions of the parties to the disputes determined 
by them; : 

(F) courts martial and military commis- 
sions; { 

(G) military authority exercised in the field 
in time of war or in occupied territory: or 

(H) functions conferred by sections 1738, 
1739, 1743, and 1744 of title 12; chapter 2 of 
title 41: or sections 1622, 1884, 1891-1902, and 
former section 1641(b)(2), of title 50, ap- 
pendix; and 
(2) “person”, “rule”, “order”, “license”, “sanc- 

tion”, “relief”, and “agency action” have the 

meanings given them by section 551 of this title. 
(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.) 
$702. Right of review. | 

A person suffering legal wrong! because of agency 
action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is 
entitled to judicial review thereof. (Pub. L. 89-554, 
Sept. 6, 1966, 80 Stat. 392.) ' 


$703. Form and venue of proceeding. 


The form of proceeding for judicial review is the 
special statutory review proceeding relevant to the 
subject matter in a court specified by statute or, in 
the absence or inadequacy thereof, any applicable 
form of legal action, including actions for declara- 
tory judgments or writs of prohibitory or manda- 
tory injunction or habeas corpus, in a court of com- 
petent jurisdiction. Except to! the extent that 
prior, adequate, and exclusive opportunity for 
Judicial review is provided by law, agency action is 
subject to judicial review in civil or criminal pro- 
ceedings for judicial enforcement. (Pub. L. 89-554, 
Sept. 6, 1966, 80 Stat. 392.) 


agency 
remedy 
action or ruling not directly reviewable ts subject to 


action otherwise final ts final for the pur- 
section whether or not there has been 


$705. Relief pending review. 

When an agency finds that justice so requires, it 
may postpone the effective date of action taken by 
it, pending judicial review. On such conditions as 
may be required and to the extent necessary to pre- 
vent irreparable injury, the reviewing court. includ- 
ing the court to which a case may be taken on 
appeal from or on application for certiorari or other 


$706. Scope of review. 

To the extent necessary to decision and when 
presented, the reviewing court shall decide all rele- 
vant questions of law. interpret constitutional and 
statutory provisions, and determine the meaning or 
applicahility of the terms of an agency action. The 
reviewing court shall— 

(1) compel agency action unlawfully withheld 
or unreasonably delayed: and 

(2) bold unlawful and set aside agency action, 
findings. and conclusions found to be— 

(A) arbitrary, capricious, an abuse of discre- 
tion, or otherwise not in accordance with law; 

> contrary to constitutional right, power, 
privilege. or immunity; 

(C> tm excess of statutory jurisdiction, au- 
thority, or limitations, or short of statutory 
right: 

(D) without observance of procedure re- 
quired hry law: 

(E> unsupported by substantial evidence in 
& case subject to sections 556 and 557 of this 
title ar otherwise reviewed on the record of an 
agency hearing provided by statute: or 

(P) unwarranted by the facts to the extent 
that tine facts are subject to trial de novo by the 
reviewing court. 

In making the foregoing determinations, the court 
shall review the whole record or those parts of it 
cited by = party, and due account shall be taken of 
the rule af prejudicial error. (Pub. L. 89-554, Sept. 
6. 1966, &@ Stat. 393.) 


ERRATA 


Page 16, lines 5-6, read: 
exhibits, but called no witnesses. ‘The court 


made no findings of fact or conclusions of law. 
It did, however, make a statement | 7 


Those lines should read: 


exhibits, but called no witnesses. ‘The court 
made oral findings of fact and conclusions of 
law (J. A, 105-108), and it mde a statement 
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There are two related questions at issue in this consolidated 
appeal: 2 

(1) Do appellants have a right to participate in the pro- 
cedings which culminate in decisions about state conformity with 


| 
the Social Security Act? 


(2) If such a right exists, what kind of participation are 


appellants entitled to? 


APPELLANTS HAVE A RIGHT TO 
PARTICIPATE IN CONFORMITY HEARINGS 
CALLED UNDER 42 USC 604 (a) 


Appellees argue that appellants have no right to participate 
in any way. The Secretary is said to have complete discretion to 
deny appellants any participation, including the amicus status 
originally offered. (Appellees' Brief, pp 34-39) However, the agency 
is eager to make the best possible decision, taking into account 
all the available and relevant information on conformity. It, 
therefore, originally offerea to receive from appellants as amicus ~ 
a short oral statement and a written brief. (Joint Appendix pp 49, 
50, 52) and, in its brief, has enlarged this offer to include the 
receipt of evidence from appellants as amicus based on examination 
or cross-examination, if it can be shown to the examiner that such 
procedure “could contribute to the making of a sound decision". 
(Appellees' Brief, p 20) | : 

But appellants have a right to participate which is independent 
of any ad hoc offer by the agency. This right, which is independent 
of, but in no way inconsistent with, the agency's concern about 


proper performance of its task, has three legal bases? 


(a) The Social Security Act 
(b) The Administrative Procedure Act 


(c) The Fifth Amendment 


I. THE SOCIAL SECURITY ACT 


Section 404(a) of the Social Security Act requires that before 
the Secretary decides that a state is not in conformity with the 
Act, a hearing must be afforded to the state agency. 42.USC 602 (a) 
Appellees contend that this provision confers an exclusive right 


on the state alone to participate in the conformity hearing. We 


disagree; on the contrary, in our view, the language of Section 


404(a) merely assures the State of an opportunity to participate 
in a hearing at which the more directly affected welfare recipients 
have an obvious right to participate. 

The State because essentially it is a conduit through which 
Federal funds are conveyed to the appellants, has only a remote 
and indirect interest in the decision regarding conformity, no 
right to judicial review of the Secretary's decision , and only 
has a right to participate in the hearing because of the specific 
statutory grant of Section 404 (a). Additional support for this 
proposition may be found in Section 1116 of the Act (42 USC 1316) 
which gives the States the right to judicial review of decisions 
made under Section 404 (a). Unless this provision of Section 1116 
is completely meaningless, it grants a right to judicial review 
which does not otherwise exist. Appellees correctly perceive this 
to be the purpose of Section 1116. (Appellees' Brief, p 38) 


While Congress took pains to include the State ina hearing 


-2- ' 


from which it otherwise would be excluded, it did not specify all 


the other parties to that hearing. Rather, Congress relied on the 
common-sense notion that the only really. interested persons - the 
recipients of the aid authorized in the Act, and the beneficiaries 
of the conditions placed on Federal funding in 42 usc 602(a) - 
would have standing to seek enforcement of those ponaietons in 
court and, a fortiori, standing to participate in the administra- 
tive hearings on that issue. : 

Even if one were to assume that Congress did not specifically 
turn its attention to the question of what parties would participate 
in hearings under Section 404 (a), this Court must address that 
question. Congress did not intend to, nor did it exclude from this 
hearing, those parties who would have standing to seek judicial re- 
view of any decision coming from thehearing. Whether in 1935 Con- 
gress was aware of the existence of appellants ability, interest or 
common law right to seek judicial review of conformity decisions, 
this court must read the hearing provision in the Act in terms of 
35 years of political and judicial history: appellants are pre- 
pared to represent and are capable of representing their interests 
in this hearing, something which may not have been true in 1935; 
finally, while the question of whether recipients were entitled to 
judicial review of agency enforcement of the Act may have been open 
in 1935, this Court made clear in Curran v. Clifford, 37 -LW 2390 
(D.C. Cir., December 27,. 1968), that the beneficiaries of a sta- 
tute had standing to seek judicial review of its enforcement espec- 
ially where, as here, no one else was likely to complain about 
failure of enforcement and the statute embodied vital national 
policy. In Peoples v. USDA, No. 22,574 (February 3, 1970, D.C. 
Cir.), this court held that poor people had standing to seek judicial 


review of agency implementation of a statute for their benefit. 
Surely, if poor people have standing to seek judicial review of 
such agency action, the Court is construing the hearing section of 
the Social Security Act ought declare their right to participate in 
the initial agency proceeding itself. 

Appellees cite the “agency's long-standing interpretation" of 
the Act in support of their contention that the State has an exclu- 
sive right to appear with HEW as a party .to the hearing. (Appellees' 
Brief, p 32) There is, however, no such long-standing interpre- 
tation. Welfare recipients made no request for such status prior 
to the 1968 Georgia hearing. The Administrator's decision (Joint 
Appendix p 52) to deny appellants status as a party in the hearings 
at issue beforethe court, is only the second time such an interpre- 
tation of the Act has been rendered regarding welfare recipients in 


the state affected by the hearing. 
II. THE ADMINISTRATIVE PROCEDURE ACT 


Appellees in their brief content that appellants have no right 
to appear as parties in these hearings nor even a right to judicial 
review of agency decisions resulting from the hearings. (Appellees' 
Brief, pp 34-39) This position is untenable in light of Curran v. 
Clifford, supra; Curran v. Laird, 38 LW 2319 (D.C. Cire, November 
12, 1969) No. 21040 and Peovles v. USDA, supra. This court has 
read Curran v. Laird to declare “a presumptive standing, operative 
unless negatived by a statutory provision, which permits a com= 
plaint, alleging that executive programs unlawfully deviate from 


statutory requirements, to be filed by those who were intended ben- 


eficiaries of the statutory provisions, even though they are not 
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the primary beneficiaries of the statute." Peoples v. USDA, supra, 
Indeed, Peoples itself holds that “the principles of standing... 
establish the standing of poor people to complain of illegal de- 
partures by the Secretary from the Congressional plan, since they 
are the intended beneficiaries of Congress...." In neither Curran 
nor Peoples could the court find that those seeking seanang were 
the sole beneficiaries of the statute at issue, nevertheless the 
court held for standing. Here, where appellants are the only in- 
tended beneficiaries of the Act, they obviously have standing to 
seek judicial review of agency proceedings involving compi iance 
with the Act's conditions. If appellants do have standing to seek 
judicial review, they are entitled by the Administrative Procedure 
Act and by any reasonable review of the judicial and adninistrative 
process to participate in the hearing itself. 


Appellees! contention that 5 USC 554(c) and 551(3) confer sta- 


tus only in conjunction with a “persons aggrieved" statute is mis- 


taken. The question of whether a person "is of right to be ad- 


mitted as a party" (5 USC 551(3)) does not, as appellees contend, 
turn on the existence of a “persons aggrieved" statute; the proper 
test is whether the person would be entitled to judicial review. 

In our view if a person is entitled to judicial review, he is en- 
titled under the Administrative Procedure Act to participate in the 
agency proceeding. Appellees recognize as much when they properly 
interpret Office of Communication of United Church of Christ v. FCC, 
359 F.2d 944, 123 U.S. App. D.C. 328 (1966) and American Communica- 
tions Association v. U.S.,°298-F.2a 648 (2a ‘Cir., 1962) to have 
determined that persons able to obtain judicial review “were entitled 


to intervene in the agency to make the right to judicial review 


effective." (Appellees' Brief, p 36) 


Appellants, however, need not rely solely on common law right 
to judicial review. It is clear that, through an improper determi- 
nation of state conformity with the Act, appellants may suffer the 
"legal wrong" required by 5 USC 702. Appellees contend that only 
where there is a "person aggrieved” statute can there be a “legal 
wrong". They say: Plaintiffs arenot covered by a “persons ag- 


grieved" statute, and therefore have suffered no “legal wrong". 


(Appellees' Brief, p 38, emphasis added) But Curran and Peoples 


establish that a "legal wrong” is the infringement of a benefit 
conferred by a statute, and that there is judicial review to remedy 
such-a "legal wrong". "...The intention to benefit is all that is 
required to establish a legal right." Curran v. Clifford, supra. 
In Curran v. Laird, supra, this court, after reviewing the Supreme 
Court holdings prior to the enactment of the Administrative Proce= 
dure Act, said that the impact of those cases had “been reinforced 
by the enactment of the Administrative Procedure Act...." In sum, 
appellants come within the Administrative Procedure Act's standards 
both for judicial review and for status to participate in the agency 
hearing. 

Against these three bases for appellants’ right of participa- 
tion, the appellees raise a number of imagined disadvantages to 
the agency which might flow from such participation. Even if one 
were to acknowledge - which we do not - that participation in these 
proceedings might disadvantage the agency, appellants’ right to 
participate would not disappear. Thus, in U.S. v- O'Brien, 391 US 
367 (1967) the Supréme Court held that not all conduct by which a 
person intends "to express an idea" is speech and in Adderly v. 
Plorida, 385 US 9 (1966) the court held that acts traditionally 
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classed as speech were not protected in all circumstances. But 
these limitations on the manner of expression and the circumstances 
in which the free speech right arises, did not erase that right. 
Similarly. here, a need to balance appellants" rights with the agen- 
cy's needs do not erase appellants’ rights. No decision that those 
rights can be relied on in all circumstances is necessary to 
establish that the rights to participation exist in the circum- 
stances involved here. Appellees seem to feel that their condi- 
tional offer of certain procedures - ereinaeton and Cisscoxeminas 
tion of witness - ought to satisfy appellants and this court. But, 
even if these procedures were all that appellants had fered for, 
the appellees’ conditional offer would not meet appellants’ claim. 
Appellees'. offer would still give the agency full authority to 
decide whether to allow even this limited participation in any par- 
ticular case. , 


III. THE FIFTH AMENDMENT 
| 


Even if the court does not read the Social Security Act to 
contain a riaht for recipients to participatein this hearing, the 
Due Process and Equal Protection Clauses of the Sth Amendment to 
the U.S. Constitution require the right to participation. 

Appellees claim that since the appellants had no “constitu- 
tional right to insist upon the enactment of the new statutory 
conditions respecting the AFDC program", therefore, appellants 


“have no legal interest of Constitutional proportions ‘in the ob=- 


servance of those conditions." (Appellees' Brief, p 34) This 


statement by appellees reflects a severe and very dangerous mis- 
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understanding of the role and scope of the Constitution. It is 
horn-book law that even though the Constitution does not give wel- 
fare recipients a right to a Work Incentive Program (WIN), red=- 
headed welfare recipients could rely on the Equal Protection Clause 
to assure that HEW may not accept a State Work Incentive Plan which 
denie@ such persons admission to WIN solely Soceane of their red 


hair. The Social Security Act gives welfare recipients certain 


legal rights. King v. Smith, 392 U.S. 309 (1968); Curran v. Clifford, 


supra. Due process requires that welfare recipients have a fair 


opportunity to protect the rightsconferred by the Act in any pro=- 


ceeding in which those rights may be adversely affected. Morgan v. 
U.S., 304 U.S. 1 (1937): Greene v. McElroy, 360 U.S. 474 (1958). 
fhe hearings reflect appellees own belief that the State is 
not acting in accorGance with those requirements of the Social 
Security Act specifically designed to benefit appellants. In these 
hearings, therefore, the State must represent the interests of 
others of its citizens than the appellants. For example, in its 
refusal to appropriate money to run a Work Incentive Program and an 
adequate day-care program, a State's essential role is a financial 
one, that of representing the interests of its taxpayers and the 
interests of the beneficiaries of other State programs. If Section 
404(a) of the Social Security Act is construed to grant the State 
an exclusive right to participate in these proceedings, then that 
Section, in so far as it grants representation to one or more classes 
of State residents and not to another class equally entitled such 
representation, denies the members of the latter class the equal 


protection of law secured by the Fifth Amendment to the Constitution. 
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We believe that the denial of effective participation in an 
agency hearing which affects the level of welfare payments, guali- 
fications for such payments, and the services aveitabie to recip- 
ients of welfare runs counter to the basic procedural fairness and 


equal treatment required by the Fifth Amendment. 
| 


THE NATURE OF APPELLANTS’ RIGHT TO PARTICIPATE 


If the court should decidé that appellants have 4 right to 
participate in the proceedings by which state conformity with the 
Act is determined, it must then address the question of how apvel- 
lants' right must be balanced against the appellees'* admitteé 
interest in orderly and expeditious proceedings. Appellees present in 
their brief a picture of chaos and confusion if appellants are per- 
mitted to participate as full-fledged parties. They clain, in ap- 
parent misunderstandiny o£ appellants' brief and request to parti- 
cipate, that appellants wish to take over the agency's responsibili- 
ties or to so inhibit their performance as to prevent the agency 
from functioning effectively.* - 

In fact, appellants ask for no such procedures. In the period 
between the calling and the holding of the hearing appellants ask 
only that they be allowed to present to the hearing examiner such 
issues as they believe fall within the scope of the hearing as 
called by the agency. Any decision as to what his "charter" in- 


cludes or to the propriety of "charter" itself is for the hearing 


examiner to make, subject, of course, to the standard practices of 


a | 


« i 
See, for’ instance, the misquote of appellants' brief! which occurs 
at page 29, lines 4,5, and 6 of appellees' brief. 
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» administrative appeal, Appellees argue that appellants wish to 
“determine the issues to be encompassed at the hearing". (Appellees' 
Brief, p 29) Appellants make no such claim. They ask only to be 
permitted to raise, before the hearing examiner, the question of 
whether certain issues are properly before him. Thus, for instance, 
in the Nevada hearing, appellants would seek to persuade the hear- 
ing examiner that within the agency's call for the hescines (Joint 
Appendix, pp 17 and 18) is the question of whether the Work Incen- 
tive rules preempt the rules for state-run es programs. 

Also, in this pre-hearing stage stipulations of fact might.be 
submittea by counsel for other parties . Appellants are entitled 
to make objections::, to such stioulations and seek to persuade the 
hearing examiner to reject them. Appellees contend that the Neva- 
da and Connecticut hearings are ill-suited to any kind of eviden- 
tiary participation by appellants because “the questions of con- 
formity will be readily determinable by a comparison of the Federal 
requirements and the specific provisions of the State plan." 
(Appellees' Brief, p. 24) But, appellees go on to indicate that 
“the relevant facts have already been stipulated by the State and 
Federal officials involved." (Ibid.) Surely, appellants should 
be permitted to question these stipulations which may foreclose 
issues of fact which appellants believe are properly before the 
hearing examiner. It is for the hearing examiner, not for some of 
the parties before him, to determine what the "relevant facts" 
are. 

At the hearing itself appellants ask only that they be ac- 


corded the rights of all other parties, under the same restrictions 


as apply to other parties. Appellees suggest that appellants would 
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use the hearings as a “forum for airing generalized grievances 
about the nature of activities involving public eaterance pro- 
grams." (Appellees' Brief, p 21) Appellants seek no ahah forum. 
They do, however, seek to put before the hearing examiner such 
matters as they may think relevant, subject to his decisions on 
what is relevant and material within the scope of the agency's 
charge to him. In sum, they seek no more at the hearing, thah 
what is awarded to the other parties. 

Appellees' also complain that any participation by ie pensar 
in the process of negotiations "would seridusly dilute the ability 
of the agency to carry out its duties and cripple the effective 
and orderly administration of public assistance programs” - (Appel- 
lees' Brief, p 26) Appellants are portrayed as seeking "the power 
to veto the Sccreétary's decision on the approval or disapproval of 
State plan material." (Appellees' Brief, p 28) But here, too, 
appellants seek no such authority. : 

In the first instance, appellants atuneree with the govern- 
ment's contention that participation by welfare eee in nego- 
tiations with the States on conformity would cripple effective and 


orderly administration of the public assistance programs. There 


are many instances in which greater involvement of interested non- 


agency parties in such negotiations would. enhance the chances for 


a prompt and proper agreement. Winifred Bell, an authority who was 
cited by the Supreme Court in King v. Smith, supra, at 321, insists 
that the early inclusion of interested parties in the negotiations 
with States concerning the “man-in-the-house" rule would have led 
to a much earlier settlement and would have avoided many of the 
problems which met//because of its policy of secret, closed negotia- 


tions. Bell, Aid to Dependent Children (1965). passin. 


More to the point, however, appellants do not insist on a 
right to participate in the actual process of negotiations. How- 
ever, when, after a hearing has been ordered, negotiations between 
HEW and the State result in a proposed settlement to resolve an 
issue which has been called for a hearing, that proposal ought, 


unless all parties to the hearing agree, be submitted to the hearing 


examiner. The examiner would then determine, in the first instance, 


whether the proposed settlement properly -resolves the non-conformity 


issues which he was charged with deciding. ‘Appellants, as parties 
to the hearing, would have the right to object to the proposed 
settlement, and to seek to convince the hearing examiner that the 
settlement did not meet the terms of the issue(s) which the Secre- 
tary had charced him with resolving. Appellants thus seek no.more 
than to have the Secretary abide by the grant of authority which 
he has made to the hearing examiner. Appellees claim that appel- 
lants wish to interfere in the Secretary's decision to approve 
State plans. The Secretary, by calling a hearing, relinquishes 
the power to make an initial finding of conformity or non-conform- 
ity in areas covered by the hearing; that authority belongs to the 
hearing examiner. The transcript of the Connecticut hearing makes 
clear that the hearing examiner is independent of the Secretary. 
Mr. Myron Berman appeared at the hearing “representing the Secre- 
tary of the Department of Health, Education and Welfare". (Joint 
Appendix, P 118) If the Secretary, one party to the hearing, de- 
cides that through negotiations he has been able to resolve the 
issue called for hearing, the proper procedure is to move for the 


cancellation of the hearing on the grounds that the issue(s) in it 
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have been resolved. Appellants, as a party, could object. For 


the Secretary, on whatever ground, to unilaterally terminate the 


hearing once called, is to seriously compromise the function and 


independence of the hearing examiner. 

Appellants have suggested a mode of procedure which affords 
them a full and fair opportunity to protect their statutory inter- 
ests without in any way impeding the administrative process or 
compromising the statutory authority of the Secretary to adminis- 
ter Federally financed welfare programs. Appellant ts believe that 
once a hearing is called, the charter of the hearing can and should 
be construed by the hearing examiner, relevance and materiality 
can and should be determined by hin, orderly proceedings can and 
should be run under his direction, and the resolution of relevant 
and material issues can and should be by him. Thus, appellants ao 
not ask this court to determine any of the procedural issues within 
the competence of the hearing Sones In SSeS Tee 
only ask this court to make effective their right to appear asa 
parties in. conformity hearings; to decide that their rights in 
such hearings are equal to those of other parties; and to decide 
that such rights include: the right to ask for a determination by 
the hearing examiner of whether issues they propose are properly 
parts of the hearing; the right to object to proposed stipulations 
and agreements; the right to present and cross-examine witnesses 
within the proper discretion of the hearing examiner as to rele- 
vance, ‘materiality and competency; the right to object to, comment 
upon or propose evidence on the merits of any proposed settlement, 


and the right to any similar procedures available to other parties 
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and necessary to protect appellants’ interest. 

Appellants agree with appellees‘ contention that "this case 
does not involve the questions whether, and in what circumstances, 
the Secretary must call a conformity hearing, or whether and in 
what circumstances, the Secretary must terminate Federal grant-in- 
aid to particular states." (Appellees' Brief, p 18) We disagree, 
however, with appellees' suggestion that appellants'"claim appears 
to encompass participation in more than merely the conformity 
hearing itself." (Appellees' Brief, p 18) Appellees feel that 
"implicit in their /appellants' 7 argument is the contention that 
they /_appellants 7 are entitled to: decide what issues. will be 
raised at the hearing and the scope-of those issues; participate 
as of right in the Secretary's decision to approve or disapprove a 
State plan; and participate as of right in the negotiations between 


the Secretary and the State involved". (Appellees' Brief, pp 18-19) 


Appellants have stated that they seek to decide nothing, but rather 


to assert their rights, in so far as the hearing is concerned, to 


make representations to the hearing examiner on the issues to be 
considered at the hearing, and about any proposed settlement of 
those issues whether that settlement regards new plan material or 
not. Appelziants:: make no claims to this court as to participation 
in any administrative process before a hearing is called. The 
court need not deal with any question as to the existence or nature 
of appellants’ rights in any context other than during the pendency 
of a hearing. Thus, the only questions before the Court are: (1) 
Whether appellants have a right to effective participation in the 


procedures for determining conformity? (2) Without regard to 
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a other situations, does the right to effective participation arise 

| in the situation where the Secretary has called a hearing? (3) 
What procedures adequately balance appellants’ right, if it exists, 
against the need for fair and orderly procedures? Any question 
about appellants' right in the absence of a hearing are outside 


C | 
the issues presented to the court. 


RESPONSES TO THREE MISCELLANEOUS 
POINTS IN APPELLEES' BRIEF 


Three additional points in appellees’ brief require conment. 

1. Appellees state that: "The individuals and groups who 
have some interest in the outcome of negotiations (rand hearings7 
are numerous and diverse™ (Appellees' Brief, p 26) and cite as an 
example "The Connecticut Hospital Association [which 7 asked to 
participate as amicus curiae because of its interest in the States! 
(sic) Medical Assistance ("MA") Program. (Appellees' Brief, Pp 27) 

Appellants would note that this court is not called upon to 
determine all of those who as of right should be parties to the 
hearings. The court is asked to determine the status only of ap- 
pellants. Additionally, appellants would note that the "interest" 
of the Connecticut Hospital Association is far from equivalent to 
the interest of welfare recipients. The Connecticut Hospital 
Association is, in so far as the Social Security Act is concerned, 
an ancillary party, with an interest less significant than than of 
the State welfare agency. It provides, under Congressional direc=- 


tion and at public expense, a service to the only parties with any 


real interest in the terms of the Social Security Act. Like the 
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State, it is interested in the outcome of the conformity hearing. 
Whether it has any legal interest in such proceeding is highly 
Goubtful. 

2. Appellees state that when “the question of the approval of 
the State plan fis7 in a state of suspension...the individuals 
who would otherwise receive the benefits of the State's program 


would be denied public assistance payments." (Appellees' Brief, 


pp 27-28) It has, however, been the consistent policy and practice 


of HEW not to terminate assistance while the question of the ap- 
proval of the State’s plan was undecided. Any slight delay in the 
hearing or negotiations necessary to accomodate appellants" pro- 
cedural rights will not result in the cut-off of funds to states 
or welfare recipients. 

3. Appellees state that “the interests of different members 
of an organization could be expected to conflict". (Appellees’ 
Brief, p 26) It is difficult to perceive the relevance of this 
observation in determining appellants’ rights. Clearly, it is for 
NWRO to decide on its position. If there were other organizations 
of welfare recipients, and if they sought to appear as parties 
they would also have the right to appear and present their position. 
In any event, since no other group has come forward, neither the 
Court nor the agency need concern itself with an issue which does 


not exist. 
CONCLUSION 


In conclusion, appellants respectfully invite the court's 
attention to the reports of various commissions which we have pre- 


viously cited, and which make clear that poor people in the United 
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States do not feel involved in and do not trust the administrative 


agencies which have such a large impact on their lives. Appellants 
in this action seek the right to participate in the processes which 
directly and specifically affect their very lives. In this connec- 
tion, Chief Justice Hughes‘ statement in Horgan v. UeSe, 304 U.S. 
1,22 (1937) is particularly appropriate here: i 


The maintenance of proper standards on the part 
of the administrative agencies in the performance 
of their quasi-judicial functions is of the highest 
importance and in no way cripples or embarasses 
the exercise of their appropriate authority. On 
the contrary, it is in their manifest interest... 
if these multiplying agencies deemed necessary 

in our complex society are to serve the purdoses 
for which they are created and endowed with vast 
powers, they must aceredit themselves by acting 
in accordance with the cherished jucicial tradi- 
tion embodying the basic concepts of fair play. 


Morgan v. U.S., supra, at 22. 


Respectfully submitted, 


Roger L. Rice, Esq. 

Carl Rachlin, Esq 

M, James Spitzer Jr., Esq 
Florence Roisman, Esq. 
Edward V. Sparer, Esq 


Certificate of Service 


I certify that I have served a copy of this Response Brief 


on the Appellees, by personally serving Raymond Battochi, Justice 


Department, Washington, D.C. on the 20th day of February, 1970, 


Roger 3. Rice, Esq. 


IN THE UNITED STATES COURT OF | 
THE DISTRICT OF COLUMBIA 


eneiee7aer ION, 


THE HONORABLE ROBERT FINCH, 
United States Department of 
Education and Welfare, et al.., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRI 
FOR THE DISTRICT OF COLUNEZA 


SUPPLEMENTAL BRIEF FOR APPELLEES IN RES 
TO BRIEF OF NEW HAVEN LEGAL ASSISTAN 
ASSOCIATION, INC. 


WILLIAM 
Assist 


ALAN S. ROSENTHAL, 

RAYMOND D. BATTOCCHI, 
Attorneys. 
Department of Justice ey 
Washington, D. C. 20530. 


IN THE UNITED STATES COURT OF APPEALS 
THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 23,787 and 23,890 


THE NATIONAL WELFARE RIGHTS 
ORGANIZATION, et al., 


Appellants, 
Vv. 


THE HONORABLE ROBERT FINCH, Secretary, 
United States Department of Health, 
Education and Welfare, et al., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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We are filing this brief in response to a brief filed by the 


New Haven Legal Assistance Association, Inc. (the "NHLAA" ) as 


amicus curiae in support of the appellants. 

In its brief, the NHLAA gives examples of testimony which 
various welfare recipients allegedly would have given were they 
permitted to testify at the Connecticut conformity hearing. 
After reciting this testimony, the NHLAA Spence draws two 
conclusions. The first is that unless these witnesses are per- 
mitted to testify, HEW will be compelled to accept the State's 
version of the facts, with the likely result that after the 


hearing is concluded, the State will continue to violate federal 


the stamp of approval of HEW (Brief at 18-20). 
these witnesses are permitted to testi- 


the Social Security Act will go 


neither of these conclusions is 
> however, we wish to emphasize that even 
of these conclusions were entirely correct, plaintiffs 
would not be entitled to the relief they seek. Plaintiffs 
nt to participate as parties in cer- 
2 proposed conformity hearings. But if 
must have a basis in law. As we demon- 
plaintiffs have not pointed to a 
such a right could be rested. Neither 
Social Security Act, the Administrative 
the common law gives plaintiffs the right to 
» negotiations or conformity hearings. 
NHLAA is able to draw the first conclusion 
rstands the nature of the scheduled 
lving Connecticut. For that hearing was 
questions as to either 1) the failure of the State to 
on certain matters, or 2) whether 
particular provisions of the State plan as written conformed 
with the Act. The hearing would not have involved the question 
whether the State plan was being administered in a manner incon- 


sistent with its'terms. It necessarily follows that the testi- 


mony of welfare recipients as to past State practices would have 


been outside the’ scope of the hearing. That this is so can be 


illustrated by exploring the manner in which welfare recipients 
desired to participate in the resolution of two issues, one in- 
volving the failure of the State to submit any plan material 

with respect to certain federal requirements, the other involving 
whether provisions of the State plan as written conform with the 


Act. 
a. One issue which the Administrator proposed to raise at 
the hearing was whether, in light of the fact that the State had 
failed to submit plan material on the subject of service programs 
for families with children, the State's plan was out of conformity 
with that provision of the Act requiring such material. (NHLAA 
brief at 11). As we indicated in our main brief (at p. 2h), 
issues of this type can be resolved quite simply. If there is 

no such material, the Secretary would be justified in assuming 
that the State was providing none of the required family services. 
In view of this, the proposed testimony of individual recipients, 
offered to demonstrate instances in which the State has not pro- 


vided family services as required by federal law, would be quite 
beside the point. Once it is determined that no such material 


5 | 
had been submitted, the Secretary could threaten the termination 


of grants-in-aid. And the State, faced with that possibility, 


might well decide to submit plan material on the matter of family 
1/ 

services.” If the Secretary finds that the new material conforms 

| 

ee 

1/ HEW has informed us that Connecticut has, in fact, submitted 

plan material on its family services program which the agency is 

in the process of reviewing. 
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Such an approval would make 


State practices may have 


that if, after HEW approves 
recipients bring to HEW's atten- 
State is administering its plan in 
lan's terms, then the Secretary 
to call a separate conformity hearing. The 
unlike this one, would go to the State's 
the testimony of individual 
to the Secretary's inquiry. That, 
hearing involved here. 
issue which the Administrator specified would 
pe raised at the hearing wes whether Connecticut's existing plan 
isions denying! AFDC benefits to certain children were incon- 
The testimony which individual recipients 
on this issue (see NHLAA brief at 21) would have 
unnecessary. There is no need for witnesses to demonstrate 
the State is administering the plan as it is written. The 
question is an essentially legal one, viz., whether the plan as 
written is valid. Any views welfare recipients may choose to 
express on that guestion may be presented fully in an amicus 
brief. 
Moreover, it should be noted that individual welfare 
recipients may challenge in a judicial forum the validity of a 


State plan provision. See, e.g., King v. Smith, 392 U.S. 309 


(1968). What is more, a judicial proceeding challenging the 
ees 


legality of existing State plan provisions may be instituted at 
any time--before, during, or after a conformity hearing has been 


called. And in court plaintiffs could challenge a State plan 


provision on any legitimate basis--including that the provision 


is unconstitutional--and they could assert particularized j 
2 
complaints about their treatment at the hands of State officials. ~ 


However, a conformity hearing clearly was not intended for such 


purposes. 
| 


In light of this, there is no basis for the NHLAA's assertion 
that "HEW will be compelled to accept Connecticut's representations 
as to the facts" (Brief at 18) or that "Connecticut will continue 
to violate federal law, only now with the unknowing stamp of 
approval from HEW." (Brief at 20). The only thing the Secretary 
will accept from the State is new plan naterial--not representations 
as to past practices. And, it should go without saying that by 
approving State plan material, the Secretary is not in any way 
giving the State a license to administer its plan a the future 
in a manner inconsistent with the plan's terms. 


2/ The fact that recipients may assert in court claims as to the 
Tegality of State plan provisions does not mean, of| course, that 
they can seek direct review in a court of appeals of the outcome 
of a conformity hearing. As we demonstrated in our main brief 
(at pp. 37-39; see pp. 27-28) only the Secretary and the State 
can seek such direct review; any other result would permit per- 
sons to suspend the approval or disapproval of State plan mater- 
4al until the conclusion of review proceedings. By contrast, 
any person with a legally protected interest may assert that 
interest in district court (or state court). That suit, unlike 
direct review of the outcome of a conformity hearing, would not 
have the possible effect of arresting the approval or disapproval 
of State plan material. . 


NHLAA's second conclusion-- 
ermitted to testify, various 


There are estab- 


ned channels through which instances of a State's 


form to the Act can be brought to the attention of 


comnection, officials of HEW meet regularly with 
matters of concern to 
S$ members. Furthermore, as far as con- 
the Administrator permits inter- 
guments and views in the form of 
Welfare recipients are therefore given an 
HEW's attention alleged instances 
ation of the Act. 
CONCLUSION 
these reasons, as well as for the reasons assigned in 


orders of the district court should be 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


a 
NATIONAL WELFARE RIGHTS ORGANIZATION, et al., 


APPELLANTS 


| 
vs. Civil No. 23,787 


THE HON. ROBERT FINCH, et al., 


+ + + ee oF FF 


APPELLEE 


Brief of the Quinnipiac Welfare Rights Mothers, 
Farnum Courts Welfare Rights Mothers, the Wil- 
limantic Welfare Rights Mothers and the Toget—- 
herness Is Everyone. ¢ 


The Quinnipiac Welfare Rights Mothers, Farnum Courts 
Welfare Rights Mothers, the Willimantic Welfare Rights Mothers 
and Togetherness Is Everyone file this brief pursuant to the! 


written consent of the parties submitted herewith. | 


Interest of Amicus Curiae 


The Quinnipiac Welfare Rights Mothers, Farnum Courts! 


Welfare Rights Mothers, Willimantic Welfare Rights Mothers and 


Togetherness Is Everyone are voluntary membership associations 
of welfare recipients in the State of Connecticut.! These 


associations were organized and are controlled and run by the 


} 


welfare recipients for the protection of the rights of welfare 
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recipients and the advancement of the interests of welfare 
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November 28, 1969 


The Honorable Robert Finch 

Secretary 

Department of Heaith, Education 
and Welfare 

Washington, D.C. 


RE: Conformity Hearing of 
January 6, 1970 


Dear Sir: 


This is to inform you that I represent four welfare 
rights groups in the New Haven area who are! seeking to 
intervene in the above-scheduled conformity) hearing. The 
groups are the New Haven MOMS, Quinnipiac Welfare Rights 
Mothers, James and Haven Streets Welfare Rights Mothers, 


and Farnum Courts Welfare Rights Mothers. 


My clients feel that the issues raised in Miss Mary 
E. Switzer's letter of November 12, 1969, are but a few 
of the areas in which Connecticut's Plan is not in com- 
pliance with the Social Security Act of 1935, as amended, 
Some of the major issues that my clients would like to 
raise are: 

1. Whether Public Act 299 (1969) is ‘in compliance 
with Part IV, Handbook of Public Assistance Administra- 
tion, Sections 5000, 5110, 5120, 5132, 5141. Public 
Act 299 allows a landlord of a welfare recipient to 
obtain rental payments directly from the Welfare Depart-— 
ment. 


2. Whether Section 6 of Public Act 730 (1969) 
is in compliance with the principle of equitable treat- 
ment. Section 6 would deny assistance to children liv- 
ing apart from their other siblings. 


3. Whether Section ll of Public Act|730 (1969) 
is in compliance with the single state agency require- 
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a 
ments of the Social Security Act (Sections 2(a) (3), 402 (a) (3), 1002 (a) 
(2), 1402 (a) (2) and 1902(a) (5), the methods of administration require- 
ements (sections (2) (a) (5), 402 (a) (5), 1002 (a) (5), 1402 (a) (5) and 1902 
equirements (Sections 2(a) (7), 402 (a) 
(9), 02 These same questions of 
compliance are rai ie Act 306 (1969). Because the Connec— 
ticut State Welt Department mus immediately refer all overpayments 
questions arise on the possible 
interference by the Division witt e fundamental responsibility of 
the single state agency in determining need and paying assistance. 
See 45 C.F.R. 233-20 (a) (3) (22) 


rthermore because the responsibility for referral of cases for 
prosecution for fraud is placed with the Central Collections Division, 
serious questions of compliance with Part IV Handbook, Sections 2620 and 
2634 arise. 


u 
= 
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mether section 9 of Public Act 730 (1969) is in compliance 
402 (a) (8) of the Social Security Act and 45 C.F-R. 233.20. 


a 
with sectio 
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ne Connecticut State welfare Department's clothing 
n 402 (a) (23) of the Social Security Act. 


her the Connecticut State Welfare Department's intake 
procedures ich allow AFDC applications to be pending for more than 
thirty days are in compliance with Section 402(a) (10) of the Social 
Security Act and Part IV, Handbook, Section 2200. 


he Connecticut State Welfare Department's practice 
hearing isions within 30 days after the 

nee with tion 402 (a) (4) of the Social Security 

on 6200. 

8. Whether the Connecticut State welfare Department's standard 
of need and level of benefits constitute reasonable standards in com 
pliance with Section 401, 402 (a) (23) of the Social Security Act and 
45 C.F.R. 233.20. 


Because there are other issues concerning Connecticut's com— 
pliance with federal law and because Public Act 730 has not been fully 
implemented, my clients feel that the hearing and the resulting de- 
cision should be limited to the issues raised at the hearing and in no 
way be viewed as approving the entire Connecticut program. This limita- 
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e : \ 
tion is important because several areas of Connecticut's Plan are 


* currently under litigation. 
« 


It is crucial that we receive a reply to this request immediately 


so that we can participate in the negotiations leading up to the hear- 
*ing and properly prepare for the hearing. 


| 


Very truly yours, 


ies Y-4, - Pa if 
lliam H< Clendenen, Jr. 


Attorney-at-Law 
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DEPARTMENT OF HEALTH. EDUCATION, AND WELFARE 
SOCIAL AND REMADILITATION SERVICE 


WASHINGTON. OG sor 


OFFICE OF THE AOMINISTRATOR 
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30 f 


had not received Miss Switzer'’s 
19, 1970, a copy of which 


ay and would be glad to 


£ I can be of further 


Sincerely, 


Eugene J. Rubel 
Special Assistant to 
the Administrator 


coma SCPICUr 
STATE WELFARE DEPARTVENT 


September 3, 1969 


District Directors 


Commi sstoner|Msrnand Shapiro ae 
. : ‘ \/ , | 
\ 3 : 
At a recent meeting of a group of welfare recipients, officials 
£ the State Welfare Department and Cera Dempsey, the Governor expressed - 
wana that some instances of sardship may exist in toe matter of dack- 
to-schoolL clothing for children of welfare clients. 


| 
' 
os 
In accordance with the Governor's wishes that cases where such 

hardship may exist de given individual review, all such requests will be 
handled under the following guidelines established by me as Commissioner 
of Welfare. -If individual questions arise which require further clarifica- 
tion as to vhether extraordinary hardship exists, they should de dis scussed 
with supervisory authority. . 
1. ALL emergency needs of children for school clothing are to be 

received and reviewed on an individual basis. 


Monthly clothing allowances are to be fully utilized. | 


i 
Families whose needs have deen brought up to welfare quantity 
standards, within the 3% taree months by lump sum payment 
are to receive no. dack-to-school clothing allowances. 
Children who have been enployed during the summer and whose 
incomes have been disreganied are not to receive additional 
clothing. : . 
Families who are benefiting from incentive earnings from 
employment are not to xreccive back-to-school clothing. 


‘In no instance will the back-to-school allowance for each 
child assisted be in excess of one vayment of $30.00 per child 
who is otherwise cligible. | : J 


Families who have not deen prougbt.1 up to standards will Decetve 
this consideration if they request ‘provision of the mindzoun * 
clothing. PUES 
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